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COLLATERAL ASSIGNMENT OF AGREEMENTS 

AND SUBORDINATION 

 

 

Property Owners: Washington State, acting through its Department of Natural Resources; 

City of Olympia, a municipal corporation; 

 

Sublandlord: Wedell A. Berg, Jr., a single individual (as to Sublease); 

  

Subtenant: DKS Boardwalk, LLC, a Washington limited liability company  

 

Abbreviated Legal 

Description:    PTN. HARBOR AREA OLYMPIA TIDELANDS 

 

Additional Legal: Exhibit A, page 15 

 

Tax Parcel No.:  91000900100 

 

Auditor’s Reference No.: 4793145; ____________ 

 

 

DKS BOARDWALK, LLC, a Washington limited liability company (“Borrower”), WEDELL A. 

BERG, JR., a single individual (“Berg”), and the CITY OF OLYMPIA, a municipal corporation (“Olympia”) 

enter into this Collateral Assignment of Agreements and Subordination (“Agreement”) in favor of 

Washington Business Bank, a Washington banking corporation (the “Lender”) on _____________, 2021 and 

agree as follows: 
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RECITALS 

 

Washington State, acting through its Department of Natural Resources (“State”) owns the Property 

legally described on Exhibit A and shown as One Tree Island Marina in that Record of Survey recorded in 

Thurston County, Washington on August 21, 2019, under Auditor’s File No. 4701732 (the “Master 

Premises”). 

 
Olympia owns the Columbia Street right-of-way (“Permitted Use Area”) and leases the Percival 

Landing Boardwalk and associated facilities from Berg.  

 

Berg currently leases the Master Premises, under an Aquatic Lands Lease, Lease Number 22-

B74532, dated by date of last execution September 25, 2020 and recorded under Thurston County Auditor’s 

File No. 4793145 on October 20, 2020 (“Master  Lease”).   

 

Berg subleases a portion of Berg’s leasehold under the Master Lease to Boardwalk Associates Co-

Tenancy Investors (“Boardwalk”) under the terms of that certain Sublease for Rental of Over-Water 

Property dated October 23, 2020 (“Sublease”).  The portion of the real property Boardwalk subleased from 

Berg is legally described and is depicted on Exhibit B as “Parcel 3 – office/restaurant” (the “Premises”).  

For convenience, the Permitted Use Area shall be considered part of the term “Premises.” 

 

The Premises contains a two-story commercial building and attached appurtenances thereto 

commonly known as 525 Columbia Street NW, Olympia, Thurston County, Washington, Thurston County 

Tax Parcel No. 91000900100 (“Building”).  The Building is separately and independently owned by 

Boardwalk as personal property and is separate from the underlying real property. 

 

A portion of the Building is also located in the Permitted Use Area and is adjacent to and 

structurally connected to the Percival Landing Boardwalk.  Boardwalk and Olympia entered into a Right-

of-Way Use Agreement dated, by date of its full execution, October 7, 2020, and recorded with the Thurston 

County Auditor’s Office under Auditor’s File Number 4805913 (“Use Agreement”) and a Maintenance 

Agreement dated October 28, 2020 (“Maintenance Agreement”) to govern the Building’s occupancy of the 

Permitted Use Area (the Maintenance Agreement and the Use Agreement are collectively referred to as the 

“Olympia Agreements”).   

Dannielle Knutson (“Knutson”) and Boardwalk are parties to that certain Commercial & 

Investment Real Estate Purchase and Sale Agreement dated July 14, 2021 (“PSA”), whereby Knutson shall 

purchase the Building from Boardwalk on the terms and conditions set forth therein.  Prior to closing the 

sale,  Knutson anticipates assigning Knutson’s interest under the PSA to Borrower.  The assignment of the 

Sublease and the assignment of the Olympia Agreements shall be part of the sale of the Building and 

Borrower shall assume all obligations and liabilities of Boardwalk under the Sublease and the Olympia 

Agreements.   

 

 Borrower is financing the purchase of the Building with a loan from Lender (the “Loan”). 

 

 Lender would not make the Loan unless Lender has a security interest in the Building and a 

collateral assignment of Borrower’s interest in the Sublease and the Olympia Agreements. 

 

 Berg is willing to consent to a collateral assignment of the Sublease to Lender  and to agree to 

subordinate his interest in the Building, equipment, fixtures, and other collateral (“Collateral” as further 

defined below) located on the Premises to the lien of the Lender. 
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Olympia is willing to consent to a collateral assignment of the Olympia Agreements to Lender and 

subordinate any interest it may have in the Collateral to the lien of the Lender.   

 

The State has consented to a collateral assignment of the Sublease to Lender, and has agreed to subordinate 

its interest in the Collateral located on the Premises to the lien of the Lender pursuant to the terms of that 

certain Consent To Assignment of Sublease for Security Purposes dated approximately of even date 

herewith, and recorded with the Thurston County Auditor’s Office under Auditor’s File Number 

_____________ (“Consent to Assignment”). 

 

AGREEMENT 

 
 In light of the foregoing Recitals, which are incorporated herein, the mutual promises contained herein 

and other valuable consideration, the parties agree as follows: 

  

1. Collateral Description.  The word “Collateral” means all of the following: 1) the 

Olympia Agreements; 2) the Sublease; 3) Borrower’s interest in any subleases between Borrower and 

subtenants occupying the Building and rents, deposits or other payments related thereto; and 4) all of the 

personal property, appurtenances, tenant improvements, equipment, and fixtures which are located in and 

on the Building, or on the Premises and for the benefit of the Building or in the Permitted Use Area and for 

the benefit of the Building.  Provided, however, any assignment of Borrower’s interest in and to any 

improvements on the Premises is subject to any reversionary interest of Berg in the Sublease or the 

improvements on the Premises as may be provided for in the Sublease; any reversionary interests of 

Olympia in the Olympia Agreements or improvements on the Premises as may be provided for in the 

Olympia Agreements 

 

2. Borrower’s Collateral Assignment of Sublease.  Borrower hereby assigns to 

Lender all of Borrower’s rights in the Sublease and the Olympia Agreements as partial security for the Loan.  

The parties intend that this collateral assignment will be a present transfer to Lender of all of Borrower’s rights 

under the Sublease and Olympia Agreements, subject to Borrower’s rights to use the Premises and enjoy the 

benefits of the Sublease and Olympia Agreements while not in default of the Loan or the Sublease or Olympia 

Agreements.  So long as Lender has not entered the Premises for the purpose of operating a business, Lender 

will have no liability under the Sublease or Olympia Agreements, including without limitation, liability for 

rent or fees.  Whether Lender enters into possession of the Premises for any purpose, Borrower will remain 

fully liable for all obligations of Borrower as tenant under the Sublease and as a party to the Olympia 

Agreements.  While Lender is in possession of the Premises, Lender will cause all payments due under the 

Sublease and attributable to that period of time to be made to Berg.  While Lender is in possession of the 

Premises, Lender will cause all payments due under the Olympia Agreements and attributable to that period 

of time to be made to Olympia.  If Lender later reassigns the Sublease or Olympia Agreements or vacates the 

Premises, Lender will have no further obligation to Berg or Olympia.  Upon full performance by Borrower 

under the Loan, this Agreement shall be terminated, without the necessity of any further action by any of the 

parties.  This Agreement includes all renewals of and amendments to the Sublease or the Loan, until the Loan 

is paid in full.  No amendments may be made to the Sublease without Lender’s prior written consent, which 

shall not be unreasonably withheld or delayed; provided, however, that minor amendments, which do not 

increase Borrower’s obligations or decrease Borrower’s rights under the Sublease or Olympia Agreements, 

may be made. 

 

3. Consent of Berg.  Berg hereby consents to the collateral assignment of Borrower's 

interest in the Sublease to Lender for security purposes under the Lender's Leasehold Deed of Trust which 

will be recorded by Lender against the Premises in the real property records of Thurston County upon closing 
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of the Loan.  The term "Deed of Trust" shall mean the Lender's Leasehold Deed of Trust and the Lender’s 

Assignment of Rents as may be applicable and the "Lender" shall mean Washington Business Bank, as 

its/their interests appear in the Deed of Trust. 

 

4. Consent of Olympia.  Olympia hereby consents to the collateral assignment of 

Borrower's interest in the Olympia Agreements to Lender for security purposes under the Deed of Trust. 

 

5. Status of Master Lease.  A true and correct copy of the Master Lease, together 

with all amendments, supplements, and modifications thereto, is attached as Exhibit B of the Sublease 

described below. The Master Lease is presently in full force and effect, is valid and enforceable according 

to its terms and has not been modified or amended in any way except as shown on the copy of the Master 

Lease attached hereto.   

6. Status of Sublease.  The Sublease has not been recorded with the Thurston County 

Auditor’s Office and a true and correct copy of the Sublease, together with all amendments, supplements, 

and modifications thereto, is attached as Exhibit C to this Agreement.  The Sublease is presently in full 

force and effect, is valid and enforceable according to its terms and has not been modified or amended in 

any way except as shown on the copy of the Sublease attached hereto.  This Agreement is incorporated into 

and hereby made a part of the Sublease, and to the extent that any of the terms or provisions of the Sublease 

contradict the terms or provisions of this Agreement, the terms and provisions of this Agreement are deemed 

to amend the Sublease and shall control. 

 

7. Status of Olympia Agreements.  A true and correct copy of the Use Agreement, 

together with all amendments, supplements, and modifications thereto.  The Maintenance Agreement has 

not been recorded with the Thurston County Auditor’s Office and a true and correct copy of the 

Maintenance Agreement, together with all amendments, supplements, and modifications thereto, is attached 

as Exhibit D to this Agreement.  The Olympia Agreements are presently in full force and effect, are valid 

and enforceable according to their terms and have not been modified or amended in any way except that 

the reference to Boardwalk being a general partnership is incorrect, and that it is a co-tenancy.  The Olympia 

Agreements are incorporated into and hereby made a part of the Agreement, and to the extent that any of 

the terms or provisions of the Olympia Agreements contradict the terms or provisions of this Agreement, 

the terms and provisions of this Agreement are deemed to amend the Olympia Agreements and shall control. 

 

8. Non-Default.  So long as Borrower is not in breach or default under the Master 

Lease, Sublease, or Olympia Agreements, Borrower’s possession of the Premises shall not be disturbed.   

 

9. Subordination of Berg’s Interest.  Berg hereby consents to Lender’s security 

interest (or other interest) in the Collateral and subordinates all interests, liens and claims which Berg now 

has or may hereafter acquire in the Collateral.  Berg agrees that any lien or claim Berg may now have or 

may hereafter have in the Collateral will be subject at all times to Lender’s security interest (or other present 

or future interest) in the Collateral and will be subject to the rights granted by Berg to Lender in this 

Agreement. 

10. Subordination of Olympia’s Interest.  Olympia hereby consents to Lender’s 

security interest (or other interest) in the Collateral and subordinates all interests, liens and claims which 

Olympia now has or may hereafter acquire in the Collateral.  Olympia agrees that any lien or claim it may 

now have or may hereafter have in the Collateral will be subject at all times to Lender’s security interest 

(or other present or future interest) in the Collateral and will be subject to the rights granted by Olympia to 

Lender in this Agreement. 
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11. Right to Foreclose Deed of Trust.  Lender recognizes that any Deed of Trust 

taken by Lender affects and applies only to Borrower's interest in the Premises and that neither Berg nor 

Olympia will permit any security interest to be taken in the remainder of the Premises.  In the event of 

default by Borrower under the terms of the Deed of Trust, Lender may enforce or foreclose the Deed of 

Trust including the acceptance of a Deed in Lieu of Foreclosure.  Berg and Olympia agree that in connection 

with any such foreclosure, Lender may: (a) acquire Borrower's interest in the Premises either by Deed in 

Lieu of Foreclosure or actual foreclosure without further consent of Berg or Olympia, subject to the 

requirements of this Agreement; (b) rent or sublease the Premises pending foreclosure of Borrower’s 

interest in the Premises by Lender, subject to Berg’s and Olympia’s prior written consent, which shall not 

be unreasonably, withheld, delayed, or conditioned; or (c) assign and sell the Borrower’s interest in the 

Premises in whole or in part to any person or entity, subject to the requirements of this Agreement. 

 

12. Surrender of the Premises.   

 

   12.1 No surrender of the Premises or any other act of Borrower shall be deemed 

to terminate the Sublease and Berg will not terminate the Sublease voluntarily by agreement with Borrower 

unless Lender has been previously notified in writing and has consented to the termination in writing.  The 

Sublease shall not be amended or modified unless Lender has been previously notified in writing and has 

consented to such amendment or modification in writing.   

 

   12.2 No surrender of the Premises or any other act of Borrower shall be deemed 

to terminate the Olympia Agreements and Olympia will not terminate the Olympia Agreements voluntarily 

by agreement with Borrower unless Lender has been previously notified in writing and has consented to 

the termination in writing.  The Olympia Agreements shall not be amended or modified unless Lender has 

been previously notified in writing and has consented to such amendment or modification in writing.  

  

 

13. Notice of Default and Lender's Rights. 
 

  13.1. Notice of Default.   

 

   13.1.1 If Borrower defaults under the Sublease or if any event occurs 

which would give Berg the right to terminate, modify, amend or shorten the term of the Sublease, Berg shall 

take no steps to exercise any right it may have under the Sublease without first giving Lender written notice 

of such default.  A copy of each and every Notice of Default served or sent by Berg or its agent to or upon 

Borrower pursuant to the Sublease shall be sent contemporaneously to Lender in accordance with this 

Agreement.  Such Notice of Default shall specify the event or events of default then outstanding and the time 

period at the end of which the indicated action would become effective.   

 

   13.1.2 If Borrower defaults under the Olympia Agreements or if any event 

occurs which would give Olympia the right to terminate, modify, amend or shorten the term of the Olympia 

Agreements, Olympia shall take no steps to exercise any right it may have under the Olympia Agreements 

without first giving Lender written notice of such default.  A copy of each and every Notice of Default served 

or sent by Olympia or its agent to or upon Borrower pursuant to the Olympia Agreements shall be sent 

contemporaneously to Lender in accordance with this Agreement.  Such Notice of Default shall specify the 

event or events of default then outstanding and the time period at the end of which the indicated action would 

become effective.   
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  13.2. Termination for Monetary Default.   

 

   13.2.1 If the Notice of Default given by Berg to Lender relates to a 

monetary default and Borrower has not cured such monetary default within fifteen (15) days as provided in 

the Sublease and Borrower's failure to cure results in Berg desiring to terminate the Sublease, Berg may 

terminate the Sublease if such monetary default is not cured by either Borrower or Lender within thirty (30) 

days of Lender's receipt of Notice.  

 

   13.2.2  If the Notice of Default given by Olympia to Lender relates to a 

monetary default and Borrower has not cured such monetary default within fifteen (15) days or as otherwise 

provided in the Olympia Agreements and Borrower's failure to cure results in Olympia desiring to terminate 

the Olympia Agreements, Olympia may terminate the Sublease if such monetary default is not cured by either 

Borrower or Lender within thirty (30) days of Lender's receipt of Notice. 

 

 

  13.3. Termination for Non-Monetary Default (Berg).  If the notice given by Berg 

to Lender relates to a non-monetary default and Borrower has not cured such non-monetary default within the 

fifteen (15)-day period specified in the Sublease, Berg shall take no action to terminate the Sublease if: 

 

   (a)  within twenty (20) days after Berg's Notice to Lender of Borrower's 

failure to cure (or failure to diligently pursue a cure) Lender notifies Berg of its intent to realize upon its 

security interest and commences realization within sixty (60) days thereafter, and diligently pursues 

realization; and 

 

   (b)  Lender notifies Berg that it will assume the Sublease when Lender is 

legally entitled to the ownership and/or possession of Borrower's interests in the Premises; and 

 

   (c)  Lender pays Berg at time of notification all back rent or other monies or 

performances due that may be in default up to the date Lender notifies Berg of Lender's intent and further 

pays all rent that accrues during the period after Lender so notifies Berg and completes such other 

performances that may be required or come due under the Sublease. 

 

  Berg shall not terminate the Sublease because of Borrower's breach of any term(s) 

of the Sublease relating to the solvency of Borrower or the institution of any bankruptcy, insolvency, 

receivership or related action by or against Borrower as long as Lender cures any default under the Sublease 

by Borrower as provided in this Consent and Agreement. If the default is one that cannot reasonably be cured 

by Lender within the timeline provided in this Agreement (such as insolvency, bankruptcy, or other judicial 

proceeding against Borrower), but Lender has commenced to cure the noticed default and continues thereafter 

with all due diligence to attempt to complete its cure, even though such cure takes longer than such cure 

period, then the time to cure shall be extended for a reasonable period. 

 

   13.3.1. If the non-monetary default is of a nature which requires immediate 

abatement as a result of which Lender would not normally pursue realization on the Collateral, and Borrower 

has not taken steps to immediately cure the default, then Lender must take immediate steps to cure such default 

within ten (10) days of receipt of Notice or else the Berg may terminate the Sublease. 

 

   13.3.2. Upon termination of the Sublease as provided herein, Lender will 

release its Deed of Trust within fifteen (15) days thereafter. 
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  13.4 Termination for Non-Monetary Default (Olympia).  If the Notice given by 

Olympia to Lender relates to a non-monetary default and Borrower has not cured such non-monetary default 

within a fifteen (15)-day period, or as otherwise specified in the Olympia Agreements, Olympia shall take no 

action to terminate the Olympia Agreements if: 

 

   (a)  within twenty (20) days after Olympia's Notice to Lender of Borrower's 

failure to cure (or failure to diligently pursue a cure) Lender notifies Olympia of its intent to realize upon its 

security interest and commences realization within sixty (60) days thereafter, and diligently pursues 

realization; and 

 

   (b)  Lender notifies Olympia that it will assume the Olympia Agreements 

when Lender is legally entitled to the ownership and/or possession of Borrower's interests in the Premises; 

and 

 

   (c)  Lender pays Olympia at time of notification all back rent or other monies 

or performances due that may be in default up to the date Lender notifies Olympia of Lender's intent and 

further pays all fees or payments that accrues during the period after Lender so notifies Olympia and completes 

such other performances that may be required or come due under the Olympia Agreements. 

 

  Olympia shall not terminate the Olympia Agreements because of Borrower's breach 

of any term(s) of the Olympia Agreements relating to the solvency of Borrower or the institution of any 

bankruptcy, insolvency, receivership or related action by or against Borrower as long as Lender cures any 

default under the Olympia Agreements by Borrower as provided in this Agreement. If the default is one that 

cannot reasonably be cured by Lender within the timeline provided in this Agreement (such as insolvency, 

bankruptcy, or other judicial proceeding against Borrower), but Lender has commenced to cure the noticed 

default and continues thereafter with all due diligence to attempt to complete its cure, even though such cure 

takes longer than such cure period, then the time to cure shall be extended for a reasonable period. 

 

   13.4.1. If the non-monetary default is of a nature which requires immediate 

abatement as a result of which Lender would not normally pursue realization on the Collateral, and Borrower 

has not taken steps to immediately cure the default, then Lender must take immediate steps to cure such default 

within ten (10) days of receipt of notice or else Olympia may terminate the Olympia Agreements. 

 

   13.4.2. Upon termination of the Olympia Agreements as provided herein, 

Lender will release its Deed of Trust within fifteen (15) days thereafter. 

 

 

   13.5. Assumption of the Sublease and the Olympia Agreements.  If Lender 

acquires the interest of Borrower at any time or takes possession of the Collateral, then Lender shall formally 

assume the Sublease and the Olympia Agreements within twenty (20) days thereafter.  Failure to so assume 

the Sublease or Olympia Agreements shall give Berg and Olympia the right to immediately terminate the 

Sublease and the Olympia Agreements respectively.  

 

   13.6. Right to Assign.  Lender shall not have the right to assign Borrower’s interest 

in the Premises, nor in the case of a foreclosure under the Deed of Trust shall the Trustee under the Deed of 

Trust transfer Borrower’s interest in the Premises to any person or entity (other than Lender) without first 

obtaining the written consent of Berg or Olympia as the case may be, for such assignment or transfer, which 

consent will not be unreasonably withheld or delayed provided that Lender has disclosed to Berg or Olympia 

as the case may be (a) the identity of the proposed purchaser, assignee or transferee; (b) shown that the 

purchaser's, assignee's or transferee's credit standing would reasonably be acceptable to a commercially 
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prudent lender; and (c) provided evidence to Berg or Olympia as the case may be that the use of the Premises 

by such purchaser, assignee or transferee shall be consistent with the terms of the Master Lease, Sublease, 

Olympia Agreements or Borrower's prior use of the Premises.  Upon the purchaser's, assignee's or transferee's 

assumption and agreement to perform and to be bound by all of the terms of the Sublease and Olympia 

Agreements, Lender shall be relieved of further liability under the Sublease; however, if Lender finances the 

purchaser, assignee or transferee, Lender shall again be subject to all the obligations set forth in this 

Agreement. 

 

  14. Disposition of Insurance and Condemnation Proceeds.  Berg and Olympia shall 

be named as an additional insured under any of Borrower's casualty policies on the Premises to the extent of 

the interests limited in this paragraph 14.  Should the Premises suffer any loss which is covered by casualty 

insurance, and the insurance proceeds are used to restore any improvements made by Borrower, Berg, and 

Olympia agree that Borrower and Lender shall have the right to such proceeds.  In the event the Premises are 

substantially damaged and Borrower's improvements have been repaired, Berg and Olympia shall only 

participate in the insurance proceeds to the extent necessary to repair and restore Berg's or Olympia’s ground 

and any of Berg's, Olympia’s, or Borrower's improvements (excluding the Building and personal property) 

on or in the ground to the same condition the land was in at the commencement of the Sublease, Olympia 

Agreements, or in the same condition at the time of the casualty.  In the event Premises or the Building are so 

severely damaged that Borrower's and Lenders' decision is not to repair or restore the Premises, Berg and 

Olympia shall participate in the insurance proceeds to the extent necessary to remove the remainder of the 

damaged improvements and to restore the Premises and any utilities or other such improvements (excluding 

rebuilding the Building) to the same condition the land was in at the commencement of the Sublease or 

Olympia Agreements or in the same condition at the time of the casualty. Other than as described herein, 

neither Berg nor Olympia shall have a claim to insurance proceeds or condemnation proceeds that are 

attributable to Borrower's interest in the Premises, nor shall Lender have any interest in Berg's or Olympia’s 

condemnation proceeds, if any. 

 

  15. Right to Participate in Litigation.  Lender shall have the right to participate in any 

litigation, arbitration or dispute directly affecting the Premises or the interests of Borrower, Lender, Berg, or 

Olympia therein, including without limitation, any suit, action, arbitration proceeding, condemnation 

proceeding or insurance claim.  Berg or Olympia upon instituting or receiving notice of any such litigation, 

arbitration or dispute will promptly notify Lender of the same. 

 

  16. Incorporation of Mortgagee Protection Provisions.  To the extent not inconsistent 

with this Agreement, all provisions of the Master Lease, Sublease and Olympia Agreements which by their 

terms are for the benefit of any Premises mortgagee, are hereby incorporated herein for the benefit of Lender.   

 

  17. Right to Remove Collateral.  In the event Lender exercises its rights under its 

Collateral and realizes upon the Collateral, Berg and Olympia agree that Lender is entitled to remove 

Borrower's furniture, trade fixtures and equipment installed by Borrower from the Premises at any reasonable 

time and that the Collateral shall remain personal property even though the trade fixtures may be affixed to or 

placed upon the Premises.  The rights granted to Lender in this Agreement will continue until  reasonable 

time, including any period to cure granted to Lender, after Lender receives Notice in writing from Berg  or 

Olympia that Borrower no longer is in lawful possession of the Premises.  "Trade fixtures" means the movable 

personal property of Borrower which is free standing or attached to the Premises.  In the event Lender so 

realizes on its Collateral, Berg and Olympia waives any right, title, claim, lien or interest in the above trade 

fixtures by reason of such fixtures being attached to or located on the Premises.  Lender shall use reasonable 

care in removing the trade fixtures from the Premises and shall repair any damage that may result from such 

removal which shall be completed in accordance with the terms of the Lease. 
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  18. Miscellaneous.  The following miscellaneous provisions are a part of this 

Agreement: 

 

   18.1. Binding Effect.  This Agreement shall extend to and bind the respective 

heirs, personal representatives, successors and assigns of the parties to this Agreement.  The covenants of 

Borrower, Berg, and Olympia respecting subordination of the claim or claims of Berg, the State, or Olympia 

in favor of Lender shall extend to, include, and be enforceable by any transferee or endorsee to whom 

Lender may transfer any claim or claims to which this Agreement shall apply. 

 

   18.2. Multiple Counterparts.  This Agreement may be executed in any number 

of counterparts, each of which will be deemed an original, and all of which together constitute one and the 

same instrument. 

 

   18.3.  Authority to Sign.  Each party hereby represents and warrants that its entry 

into and its performance of its obligations under this Agreement are fully authorized and that all necessary 

actions therefore have been taken by it, and the person(s) signing this Agreement below on such party’s 

behalf represents and warrants that he or she is fully authorized to do so.  Borrower, Berg and Olympia 

acknowledge that Lender may assign its rights and interests under this Agreement to a third party, including 

but not limited to, the United States Small Business Administration. 

 

   18.4. Lender’s Rights with Respect to Loan.  Without Notice to Berg or Olympia 

and without affecting the validity of this Agreement, Lender may do or not do anything it deems appropriate 

or necessary with respect to the Loan, any obligors on the Loan, or any Collateral for the Loan; including 

without limitation, extending, renewing, rearranging, or accelerating any of the Loan indebtedness. 

   18.5. State Liability.   The State shall have no liability in connection with this 

Agreement or the instruments and obligation secured by this Agreement. 

 

   18.6. Notice.  Any Notices required or permitted to be given under this 

Agreement shall be sufficient if (i) in writing and (ii) either (1) personally delivered or (2) sent by certified 

or registered mail, return receipt requested and postage prepaid, or (3) sent by overnight U.S. Express mail 

or overnight letter (commercial carrier), to the party’s address as set forth below:   

 

Berg:   Wedell A. Berg Jr. #438 

   16625 Redmond Way Suite M 

   Redmond, WA 98052 

 

 

City of Olympia: Olympia Parks, Arts and Recreation 

   Attention: Parks Director 

   P.O. Box 1967 

   Olympia, WA 98507-1967 

 

Borrower:  Attn: Dannielle Knutson 

   1801 Marigold St. NW 

   Olympia, WA 98502 

   

Lender:   Washington Business Bank 

   Attn: Gordon Osberg, Vice President / CCO 

223 5th Avenue SE 

Olympia WA 98501 
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With copy to:   Bean, Gentry, Wheeler & Peternell, PLLC 

   Attn: Mark L. Wheeler, Jr.  

910 Lakeridge Way SW 

   Olympia, WA 98502 

       

Any notice required or permitted to be given under this Agreement shall be deemed effective upon 

receipt or failure to accept delivery.  Notice of any change in address shall be given as set forth in this 

section. 

 

18.7. Governing Law.  This Agreement is deemed executed in and shall be 

governed by and construed in accordance with the laws of the state of Washington without regard to 

principles of conflict of laws.  Each of the parties consent to venue irrevocably and exclusively in Thurston 

County, Washington. 

 

18.8. Amendments.  This Agreement, together with any Related Documents, 

constitutes the entire understanding and agreement of the parties as to the matters set forth in this 

Agreement.  No alteration of or amendment to this Agreement shall be effective unless given in writing and 

signed by the party or parties sought to be charged or bound by the alteration or amendment. No provision 

in the Related Documents shall vary, modify or expand the covenants herein contained.   

 

18.9. No Waiver by Lender.  Lender shall not be deemed to have waived any 

rights under this Agreement unless such waiver is given in writing and signed by Lender.  No delay or 

omission on the part of Lender in exercising any right shall operate as a waiver of such right or any other 

right.  A waiver by Lender of a provision of this Agreement shall not prejudice or constitute a waiver of 

Lender’s right otherwise to demand strict compliance with that provision or any other provisions of this 

Agreement.  No prior waiver by Lender nor any course of dealing between Lender, Berg, or Olympia shall 

constitute waiver of any of Lender’s rights or of any of Berg or Olympia’s obligations as to any future 

transactions.  Whenever the consent of Lender is required under this Agreement, the granting of such 

consent by Lender in any instance shall not constitute continuing consent to subsequent instances where 

such consent is required and in all cases such consent may be granted or withheld in the sole discretion of 

Lender. 

 

18.10. Severability.  If a court of competent jurisdiction finds any provision of 

this Agreement to be illegal, invalid, or unenforceable as to any circumstance, that finding shall not make 

the offending provision illegal, invalid, or unenforceable as to any other circumstance.  If feasible, the 

offending provision shall be considered modified so that it becomes legal, valid, and enforceable.  If the 

offending provision cannot be so modified, it shall be considered deleted from this Agreement.  Unless 

otherwise required by law, the illegality, invalidity, or unenforceability of any provision of this Agreement 

shall not affect the legality, validity, or enforceability of any other provision of this Agreement. 

 

18.11. Definitions.  The following capitalized words and terms shall have the 

following meanings when used in this Agreement.  Unless specifically stated to the contrary, all references 

to dollar amounts shall mean amounts in lawful money of the United States of America.  Words and terms 

in the singular include the plural and vice versa, any on gender includes all other genders, “includes” and 

“including” are not limiting, “or” is disjunctive but not exclusive, and “all” includes “any” and vice versa.  

Captions in this Agreement are used for convenience only and are not to be used in construing this 

Agreement.  Words and terms not otherwise defined in this Agreement shall have the meanings attributed 

to such terms in the Uniform Commercial Code: 
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a) Agreement.  This word “Agreement” means this Collateral 

Assignment of Agreements and Subordination, as this Collateral Assignment of Agreements and  

Subordination may be amended or modified from time to time together with all exhibits and scheduled 

attached to this Collateral Assignment of Agreements and  Subordination from time to time.  Borrower and 

Lender recognize that this Agreement is one of the Related Documents referred to in that certain Business 

Loan Agreement entered into by Borrower and Lender of even date herewith and the Related Documents 

identified therein. 

 

b) Borrower.  The word “Borrower” means DKS Boardwalk, LLC, 

a Washington limited liability company and includes all co-signers and co-makers signing the Note and all 

their successors and assigns. 

 

c) Collateral.  The word “Collateral” means all borrower’s right, title 

and interest in and to the Collateral Description section of this Agreement. 

 

d) Master Lease, Sublease, and Olympia Agreements.  “Master 

Lease” means that certain Master Lease referred to in the recitals above. The word “Sublease” means that 

certain Sublease referred to in the recitals above.  The “Olympia Agreements” shall refer to the Right-of-

Way Use and Maintenance Agreements with the City of Olympia referred to in the recitals above. 

 

e) Lender.  The word “Lender” means Washington Business Bank, a 

Washington banking corporation. 

 

f) Loan.  The words “Loan” means Lender Loan Number _________ 

and any and all loans and financial accommodations from Lender to Borrower whether now or hereafter 

existing, and however evidenced. 

 

g) Note.  The word “Note” means the Note executed or to be 

executed by Borrower in the principal amount of $_______ to evidence the Loan, together with all renewals 

or, extensions of, modifications of, refinancing of, consolidations of, and substitutions for the Note. 

 

h) Premises.  The word “Premises” means that certain real property 

that Berg subleases, as well as the Permitted Use Area as referred to in the recitals above.  

 

i) Related Documents.  The words “Related Documents” mean that 

certain Business Loan Agreement of even date herewith and all promissory notes, credit agreements, loan 

agreements, environmental agreements, guarantees, security agreements, mortgages, deeds of trust, security 

deeds of trust, security deeds, collateral mortgages, financial statements, and all other instruments, 

agreements and documents, whether now or hereafter existing, executed in connection with the  Loan. 

 

BORROWER AND BERG AND THE STATE AND OLYMPIA ACKNOWLEDGE HAVING READ 

ALL THE PROVISIONS OF THIS COLLATERAL ASSIGNMENT OF AGREEMENTS AND  

SUBORDINATION AGREEMENT, AND BORROWER AND BERG AND THE STATE AND 

OLYMPIA AGREE TO ITS TERMS.  THIS AGREEMENT IS DATED THE DATE AND YEAR SET 

FORTH ABOVE. 

 

NOTICE CONCERNING ORAL AGREEMENTS, ORAL AGREEMENTS OR ORAL 

COMMITMENTS TO LOAN MONEY, EXTEND CREDIT OR TO FORBEAR FROM 
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ENFORCING REPAYMENT OF A DEBT ARE NOT ENFORCEABLE UNDER 

WASHINGTON LAW. 

IN WITNESS WHEREOF, the parties hereto have executed these presents this _____ day of 

_______________, 2021. 

Borrower: 

DKS BOARDWALK, LLC 

_______________________________________ 

By: Dannielle Knutson 

Its:  Sole Member 

Berg: 

WEDELL A. BERG, JR. 

_______________________________________ 

Wedell A. Berg, Jr. 

Lender: 

Washington Business Bank 

________________________________________ 

By:  ____________________________________ 

Its:   ____________________________________ 

Olympia: 

City of Olympia 

________________________________________ 

By:  ____________________________________ 

Its:   ____________________________________ 

Approved as to form: 

________________________________________ 

By:  ____________________________________ 

Its:   ____________________________________ 
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EXHIBIT A  

LEGAL DESCRIPTION FOR MASTER PREMISES 
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HARBOR AREA

THAT PORTION OF THE OLYMPIA HARBOR AREA ABUTTING N. COLUMBIA STREET, FRONT LOTS
1 AND 2 OF BLOCK 2 AND B AVENUE WEST, AS SHOWN ON THE OFFICIAL MAPS OF THE
OLYMPIA TIDE LANDS ON FILE WITH THE DEPARTMENT OF NATURAL RESOURCES AT OLYMPIA,
WASHINGTON, BEGINNING AT A POINT ON THE INNER HARBOR LINE AT THE INTERSECTION OF
THE EXTENDED NORTH LINE OF SAID B AVENUE WEST; THENCE S04°06'12"W 160.02 FEET
ALONG THE INNER HARBOR LINE TO THE INTERSECTION OF THE EXTENDED SOUTH LINE OF
SAID LOT 2 WITH THE INNER HARBOR LINE; THENCE S85°53'48"W 300 FEET TO A POINT ON THE
OUTER HARBOR LINE; THENCE N04°06'12"W 160.02 FEET ALONE THE OUTER HARBOR LINE;
THENCE N85°53'48"E 300 FEET TO THE POINT OF BEGINNING.

BOARDWALK AREA

THAT PORTION OF THE OLYMPIA HARBOR ABUTTING N. COLUMBIA STREET, FRONTING LOTS 1
AND 2 OF BLOCK 2 AND B AVENUE WEST, ASHOW SHOWN ON THE OFFICAL MAPS OF THE
OLYMPIA TIDE LANDS ON FILE WITH THE DEPARTMENT OF NATURAL RESOURCES AT OLYMPIA,
WASHINGTON, BEGINNING AT A POINT ON THE INNER HARBOR LINE AT THE INTERSECTION OF
THE EXTENDED NORTH LINE OF SAID B AVENUE WEST; THENCE S04°06'12"e, 18.95 FEET ALONG
THE INNER HARBOR LINE;
THENCE S86°00'38"W, 190.70 FEET;
THENCE S42°55'18"W, 3689 FEET;
THENCE S12°01'49"W, 2.17 FEET;
THENCE S04°11'44"E, 107.68 FEET;
THENCE S6°18'41"E, 6.21 FEET TO THE SOUTH LINE OF AQUATIC LAND LEASE 22-B74532;
THENCE ALONG THE SOUTH LINE OF AQUATICE LAND LEASE 22-B74532, S85°53'48"W, 8.72
FEET;
THENCE N04°05'01"W, 118.22 FEET;
THENCE N41°21'14"E, 59.59 FEET TO THE NORTH LINE OF AQUATIC LAND LEASE 22-B74532;
THENCE ALONE THE NORTH LINE OF AQUATIC LAND LEASE 22-B74532, N85°53'48"E, 13.09 FEET
TO THE BEGINNING.

IN THURSTON COUNTY, WASHINGTON.
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EXHIBIT B  

DESCRIPTION OF PREMISES 
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EXHIBIT C 

SUBLEASE 
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EXHIBIT D 

MAINTENANCE AGREEMENT 
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MAINTENANCE AGREEMENT 
BETWEEN THE CITY OF OLYMPIA 
AND BOARDWALK ASSOCIATES. 

THIS AGREEMENT is made and entered into the _____ day of ___________________, 2020, by and 
between the City of Olympia, a Washington municipal corporation (“Olympia”) and 
Boardwalk Associates, a Washington general partnership (“Boardwalk Associates”) (jointly 
“the Parties”).  This Agreement is intended to provide the terms by which the Olympia and 
Boardwalk Associates will cooperate in, and share in the costs of, maintaining certain 
elements of the infrastructure described below. 

Background 

1. Boardwalk Associates subleases certain aquatic lands from Wedell A. Berg, Jr., who
holds a lease for aquatic lands from the Washington Department of Natural
Resources (DNR).  Boardwalk Associates and Olympia also have a right-of-way use
agreement allowing Boardwalk Associates to use a portion of the City’s Columbia
Street right-of-way.  Boardwalk Associates owns a building and associated
appurtenances which are partly on aquatic lands leased from Berg and partly on
Olympia’s right-of-way, under the right-of-way use agreement between Olympia and
Boardwalk Associates.  Boardwalk Associate’s sublease area is shown and described
in Exhibit A.

2. Olympia is subleasing from Berg another portion of Berg’s aquatic lands that he
leases from DNR for Olympia’s Percival Landing boardwalk and associated facilities.
Olympia’s sublease area is shown and described in Exhibit B.

3. Certain portions of Boardwalk Associates’ building and associated appurtenances
and Olympia’s Percival Landing boardwalk and associated facilities are structurally
connected.

4. Given this structural connection, the parties wish to cooperate in, and as
appropriate share in the cost of, maintaining their respective infrastructure.

Therefore, the parties agree as follows: 

Agreement 

1. Infrastructure maintenance responsibilities:

a. Except as provided in c, below, the City shall maintain and repair as
necessary its sublease area, including that area designated as Percival
Landing and the handrail along the water side of the landing.

October28th
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b. Except as provided in c, below, Boardwalk Associates shall maintain and
repair as necessary its sublease area.

c. Maintenance of or repair to a shared structure (a structure that support both
facilities in Olympia’s sublease area and facilities in Boardwalk Associate’s
sublease area) will be jointly completed by Olympia and Boardwalk
Associates, with the costs of such maintenance or repair proportionally
shared based upon a square footage of the area supported by structure
requiring maintenance or repair.

d. The necessity of and responsibility for maintenance of or repair to a shared
structure will be determined by agreement of the parties or through
structural engineering inspection initiated by either party.  The party
undertaking such inspection will provide a copy of any inspection report to
the other party and allow receiving party to accept the determination or hire
a structural engineer to dispute the initiating party’s findings.   Any dispute
over the necessity of and responsibility for maintenance or repairs must be
resolved as provided in section 3 below.

2. Payment for shared maintenance or repair costs: When one party performs
maintenance or repairs, or incurs maintenance or repair expenses, for a shared
structure, that party shall send an invoice to the other party for that other party’s
share of the maintenance or repairs.  The invoice must detail the costs and expenses
incurred.  The other party shall pay their share of the costs of the maintenance or
repair within 30 days of receipt of the invoice. Any dispute over maintenance or
repair costs incurred by one party must be resolved as provided in section 3 below.

3. Dispute resolution: Any dispute related to this Agreement must be resolved as
follows:

a. The parties will attempt to settle any dispute arising out of or related to this
Agreement through consultation and negotiation in good faith in a spirit of
mutual cooperation. Such matters will be initially addressed by the Parks
Director of Olympia and the Manager of Boardwalk Associates, who shall
attempt to resolve the dispute through good faith negotiations by telephone
or in person as may be agreed. If they fail to resolve the dispute within 30
days after either party notifies the other of the dispute, then the matter will
be escalated to the City Manager of Olympia and the Manager of Boardwalk
Associates or their designees for resolution. They will use attempt to resolve
the dispute through good faith negotiations by telephone or in person as may
be agreed. If they fail to resolve the dispute within 30 days after it is referred
to them and do not mutually agree to extend the time for negotiation, then
the dispute will be submitted to mediation under subsection b, below.

b. If a dispute is not resolved as provided in subsection a, above, then the parties
shall proceed to mediation before mediator selected by agreement of the parties.
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Each party shall bear an equal share of the mediation costs unless the parties 
agree otherwise. 

c. If and only if the parties do not resolve the dispute through mediation under
subsection b, above, the parties may proceed to litigate the dispute in Thurston
County superior court.

4. Term and termination:  The term of this Agreement begins on the date of last
signature and continues for 30 years, unless earlier terminated.  This Agreement
will earlier terminate automatically if the parties’ structures that are structurally
connected cease to be so connected, or if such structures cease to exist.  Otherwise,
this Agreement may be earlier terminated only by mutual agreement of the parties.

5. Other matters:

a. This Agreement is binding on any successor or assign of a party.

b. This Agreement is governed by the laws of the State of Washington.  If it is
necessary to enforce any of the terms of this Agreement, any action must be
brought in Thurston County Superior Court for the State of Washington.

c. Should either party bring suit to enforce this Agreement, the prevailing party
in such lawsuit is entitled to an award of its reasonable attorneys’ fees and
costs incurred in connection with such lawsuit.

d. This Agreement constitutes the entire understanding and agreement of the
Parties with respect to its subject matter and any and all prior agreements,
understandings, or representations with respect to its subject matter are
hereby canceled in their entirety and are of no further force or effect.  The
Parties do not intend to confer any benefit under this Agreement to any
person, firm, corporation, or entity other than the Parties.

e. This Agreement may not be construed as if it had been prepared by one of
the Parties, but rather as if both Parties had prepared it.

f. If any term or provision of this Agreement or the application thereof to any
person or circumstance is, to any extent, held to be invalid or unenforceable,
the remainder of this Agreement, or the application of such term or provision
to persons or circumstances other than those as to which it is held invalid or
unenforceable, is not affected thereby; and each such term and provision of
this Agreement is valid and must be enforced to the fullest extent permitted
by law.

g. This Agreement may be modified or amended only by written agreement,
signed by both parties.
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h. Notices: Any notice require to be given related to this Agreement must be
sent to:

For the City of Olympia: For Boardwalk Associates 
Olympia Parks, Arts & Recreation The Rants Group 
Attn: Parks Director  724 Columbia St. NW 
PO Box 1967  Suite 140 
Olympia, WA 98507-1967  Olympia, WA 98501 

Signed  

CITY OF OLYMPIA 

Signature:  _______________________________________________ 
Steven J. Burney, City Manager 

Approved as to form: 

_____________________________________________________ 
Deputy City Attorney 

BOARDWALK ASSOCIATES 

Signature:  __________________________________________________ 
Pat Rants, the Rants Group 
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