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THIS FIRST AMENDMENT OF MEMORANDUM OF AGREEMENT ("First
Amendment") is entered by and between the City of Olympia, a noncharter optional municipal
code city of the State of Washington ("Ol)¡mpia") and the Nisqually Indian Tribe, a federally
recognized Indian tribe ("Nisqually Tribe"). Olympia and the Nisqually Tribe are each aooPaÍty"
and are collectively referred to as the "Parties."

V/HEREAS, the Nisqually Indian Tribe is the successor descendent entity of the
Nisqually Nation signatory to the Treaty of Medicine Creek of 1854 (10 Stat. ll32), and unto
this day has retained and maintained its Tribal identity, its goveming body, and its sovereign
powers; and

WHEREAS, the City of Olympia, V/ashington is a noncharter code city existing under
and by virtue of Washington state law, and possesses all the rights, privileges and powers
granted thereunder; and

WHEREAS, Olympia owns real property in Thurston County, V/ashington, in an area
known as McAllister Springs that historically served as a water supply sor¡rce before Olympia
developed and commenced use ofthe McAllister Wellfield; and

WHEREAS, on May 14,2008 the Nisqually Tribe and Olympia entered a Memorandum
of Agreement ("MOA") that provides a framework and terms and conditions for cooperative
work on the shared issues of water supply and water resources stewardship; and

WHEREAS, the MOA provided for Olympia to retain ownership of the McAllister
Springs and Abbott Springs properties and negotiate a long term agreement for conservation status
and use by the Nisqually Tribe; and

WHEREAS, the City holds fee simple ownership of the McAllister Springs and Abbott
Springs properties, consisting of five parcel(s) of land totaling approximately 181.5 acres, more
or less; and

WHEREAS, the Olympia City Council on January 10,2017 took action at a regularly
scheduled public meeting to declare the McAllister Springs and Abbott Springs properties
(referred to jointly as "McAllister Springs") as surplus to the needs of the drinking water utility
and the City; and
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WHEREAS, after implementation of some MOA elements and consideration of on-going
costs incurred by the City's drinking water utility ratepayers to maintain the properties, Olympia
and the Nisqually Tribe now desire to amend the MOA to provide for the Nisqually Tribe to
become the owner of four parcels of real property , all within the McAllister Springs and Abbott
Springs properties, totaling 177.2 acres, more or less, subject to perpetual conservation covenants
and use restrictions benefiting Olympia; and

NOV/ THEREFORE in consideration of the foregoing recitals, mutual covenants and
promises incorporated into this MOU and contained herein, the Parties hereby further agree as

follows:

1. Effective Date. This First Amendment shall take effect on the first date ("Effective
Date") when the Nisqually Tribe has duly executed it pursuant to the authorizing resolution of
the Tribal Council, which resolution will be attached hereto as Exhibit A, and Olympia has duly
executed it pursuant to the authorizing resolution of the City Council, which resolution will be

attached hereto as Exhibit B.

2. Defined Terms. The defined terms set forth in the MOA are incorporated by reference in
this First Amendment. In addition, the term "McAllister Springs and Abbott Springs properties"
(referred to jointly as "McAllister Springs") means the parcel(s) of land legally described and
shown in Exhibit C.

3. Purpose and Effect of First Amendment. The Parties intend to change the disposition and
plan for ownership of the McAllister Springs and Abbott Springs properties but do not intend to
change any other provisions of the MOA. Accordingly, the Parties agree that Section 14 of the
MOA is deleted in its entirety and replaced with the provisions of this First Amendment. No
other provisions or sections of the MOA are amended hereby and all provisions of the MOA
remain in full force and effect.

4. McAllister Springs and Abbott Springs properties Conveyance and Future Use. The
Parties agree that Olympia will convey ownership of a portion of the McAllister Springs and
Abbott Springs properties (referred to jointly as "McAllister Springs"), AS IS, to the Nisqually
Tribe and for Olympia to retain rights to access and use of the entire McAllister Springs and
Abbott Springs properties for educational and scientific purposes. The Parties also agree to
ensure the entire McAllister Springs and Abbott Springs properties remain in a state of perpetual
conservation. The terms, covenants and restrictions of Property Conveyance and Future Use are

outlined in a Real Estate Transfer Agreement attached as hereto as Exhibit D. The Parties agree
that the name of the properties known as McAllister Springs and Abbott Springs should be

officially changed to their Nisqually name of She Nah-Num. The Parties agree to support efforts
of the Nisqually Tribe to rename the springs by its native Nisqually name.

5. Entire Agreement. Binding Effect" and Relationship to Other Agreements. Together with
the MOA, this First Amendment contains the entire agreement among the Parties with respect to
the subject matter hereof and shall not be modified or amended in any way, except in writing,
signed by the Parties hereto, or their successors in interest. This First Amendment shall be
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binding upon each Parties' successors and assigns, except as expressly provided herein. All prior
negotiations and draft written agreements are merged into and superseded by this First
Amendment. The Parties contemplate and intend to enter other agreements necessary or useful
to fulfill the intent of the Parties herein. Other such agreements may include, and shall not be
limited to:

a. Mutual Aid
b. Wellfreld Operations Agreement
c. Access/Security Agreement
d. Data sharing
e. Stewardship Coalition

Any such agreements entered into by the Parties shall be separate and independent contracts that
shall not supersede this First Amendment in any respect whatsoever, unless the Parties expressly
provide for amendment of any of the terms or conditions herein. The Parties' lack of agreement
on any of the foregoing matters shall have no effect whatsoever on this First Amendment, or the
Parties' respective rights and obligations hereunder.

8. Exhibits. The following exhibits are attached hereto and incorporated in this Agreement
as if fully set forth herein.

EXHIBIT A - Nisqually Tribe Resolution (to be attached after enactment)
EXHIBIT B - City of Olympia Resolution (to be attached after enactment)
EXHIBIT C - McAllister Springs and Abbott Springs properties' legal

description
EXHIBIT D - Real Estate Transfer Agreement

9. Counterparts. This First Amendment may be executed in counterparts, each of which
shall be deemed to be an original.

IN V/ITNESS WHEREOF, the authorized representative of each Party has duly executed
this Agreement as of the date stated below.

[Signatures appear on the following page.]
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THE CITY OF OLYMPIA

By
Name: Cheryl Selby
Title: Mayor
Date

By
Name: Steven R. Hall
Title: City Manager
Date:

Approved as to form:

By: Mark Barber
Title: City Attorney

THE NISQUALLY TRIBE

By:
Name: Farron McCloud
Title: Chairperson
Date:

Approved as to form:

By: Maryanne Mohan
Title: Tribal Attorney
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Acknowledqements

STATE OF WASHTNGTON )
SS.

couNTY oF THURSTON )

On the day of 2017, before rne, a Notary Public in and
for the State of V/ashington, duly commissioned and sworn, personally appeared Cheryl Selby,
to me known to be the Mayor of the City of Olympia, a municipal corporation, who executed the
foregoing instrument and acknowledged the said instrument to be the free and voluntary act and
deed of said municipal corporation for the uses and purposes therein mentioned and on oath
states that she is authorized to execute the said instrument.

WITNESS my hand and official seal the day and year first above written.

Signature
Print Name
NOTARY PUBLIC in and for the State
of V/ashington, residing at
My commission expires

STATE OF V/ASHINGTON )
SS.

couNTY oF THURSTON )

On the day of _ 2017, before me, a Notary Public in and
for the State of Washington, duly commissioned and sworn, personally appeared Steven R. Hall,
to me known to be the City Manager of the City of Olympia, a municipal corporation, who
executed the foregoing instrument and acknowledged the said instrument to be the free and
voluntary act and deed of said municipal corporation for the uses and purposes therein mentioned
and on oath states that he is authorized to execute the said instrument.

WITNESS my hand and official seal the day and year first above written.

Signature
Print Name:
NOTARY PUBLIC in and for the State of
Washington, residing at
My commission expires
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STATE OF WASHTNGTON )

couNTY oF THURSTON )

On the day of 2017, before me, a Notary Public in and
for the State of Washington, duly commissioned and sworn, personally appeared Farron
McCloud, to me known to be the Chairperson of the Nisqually Indian Tribe, a federally
recognized Indian tribe, who executed the foregoing instrument and acknowledged the said
instrument to be the free and voluntary act and deed of said municipal corporation for the uses

and purposes therein mentioned and on oath states that he is authorized to execute the said
instrument.

WITNESS my hand and official seal the day and year first above written.

Signature
Print Name:
NOTARY PUBLIC in and for the State
of V/ashington, residing at
My commission expires
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EXHIBIT A
Nisqually Indian Tribe Resolution

FIRST AMENDMENT TO MEMORANDUM OF AGREEMENT - Exhibit A - Page



EXHIBIT B
City of Olympia Resolution
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EXHIBIT C
McAllister Springs Property Description

Tract 1:

Parcel o'4" of Thurston County Boundary Line Adjustment No. 15-118253 TC, recorded under
Auditor's File No. 4495088, being more particularly described as follows:

A portion of the South half of Section 19, Township 18 North, Range 1 East, V/illamette
Meridian, Washington, described as follows;
Commencing at the Southwest corner of said Section 19; thence North 1"58'24" Bast,2657.49
feet along the West line of said Section to the V/est Quarter corner of said Section; thence along
the east-west center Section line South 88o29'02" East, 1319.53 feet to the CW l/16 corner,
being the POINT OF BEGINNING;
Thence continuing along said line South 8829'02 East, 3371.91 feet to the centerline of Old
Pacific Highway;
Thence along said Highway centerline the following five courses;
Along a curve to the left 104.60 feet, said curve having a radius of 818.51 feet, a delta angle of
7"19'20", and a chord bearing and distance of South 26"30'45'East, 104.53 feet;
Thence South 3010'24" East, 718.60 feet to a point of curvature;
Thence along a curve to the right 951 .43 feet, said curve having a radius of 819.02 feet, a delta
angle of 66"33'31 ", and a chord bearing and distance of South 3o08'50" West, 898.83 feet;
Thence South 36"25'36" West, 247 .60 feet to a point of curvature;
Thence along a curve to the right 623.20 feet, said curve having a radius of 819.02 feet, a delta
angle of 43o35'50", arrd a chord bearing and distance of South 58o15'53" West,608.28 feet;
Thence leaving said centerline North 59"36'57" West, 81.12 feet to the northerly Right-of-Way
of said Highway;
Thence continuing North 59o36'57" West, 396.95 feet;
Thence North 66o00'17" West, 636.93 feet;
Thence South 86"13'21" West, 314.20 feet1'

Thence North 83"34'34" West, 1144.87 feet to the East line of Short Plat SS-2203, AFN
8709110024, records of Thurston County, Washington;
Thence tracing said Short Plat boundary North 1"29'22" East, 547.61 feet;
Thence North 88o30'38" West, 410.98 feet to the easterly Right-of-Way line of Old Pacific
Highway;
Thence continuing North 88o30'38" W'est, 30.42 feet to the centerline of said Highway;
Thence along said centerline North 8"05'22" West, 173.99 feet to a point of curvature;
Thence along a curve to the left 561.85 feet, said curve having a radius of 1534.98 feet, a delta
angle of 20"58'19", and a chord bearing a distance of North 18o34'59" West, 558.72 feet to the
West line of the Northeast Quarter of the Southwest Quarter of said Section;
Thence along said West line North I"39'26" East, 351.81 feet to the POINT OF BEGINNING.

EXCEPTING THEREFROM: Old Pacihc Highway and Burlington Northern Railroad Rights-
of-Way.
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Tract2
Parcel "C" of Thurston County Boundary Line Adjustment No. 15-118253 TC, recorded under
Auditor's File No. 4495088 , being more particularly described as follows:

A portion of the South half of Section 19, Township l8 North, Range 1 East, V/illamette
Meridian, Washington, described as follows;
Commencing at the Southwest comer of said Section 19; thence South 88o40'06" Bast,2668.42
feet along the South line of said Section to the South quarter corner; thence along the North-
South center Section line North 1"20'25" Bast,936.21 feet to the POINT OF BEGINNING;
Thence South 83o34'34* East,479.66 feet;
Thence North 86o13'21" East, 304.72 feel
Thence South 66"00'17" East,618.75 feet;
Thence South 59o36'57" East, 394.56 feet to the centerline of Old Pacific Highway;
Thence along said Highway centerline the following hve courses;
Along a curve to the right 162.31 feet, said curve having a radius of 819.02 feet, a delta angle of
II'2I'17", and a chord bearing and distance of North 87o15'03" West, 162.04 feet;
Thence North 81"34'24u West, 654.30 feet to a point of curvature;
Thence along a curye to the left 295.80 feet, said curve having a radius of 955.37 feet, a delta
angle of 17"44'23", and a chord bearing and distance of South 89"32'47" West, 294.62 feet;
Thence South 80o40'36" West, 584.10 feet to a point of curvature;
Thence along a curve to the right 706.22 feet, said curve having a radius of 990.00 feet, a delta
angle of 40o52'19", and a chord bearing and distance of North 78o53'15" West, 691.34 feet;
Thence leaving said centerline North 1"29'22" East,419.42 feet¡,
Thence South 83o34'34" East, 665.38 feet to the POINT OF BEGINNING.

EXCEPTING THEREFROM: Old Pacific Highway Right-of-Way.

Tract 3
That portion of the East 1650 feet of the South half of the Southeast Quarter of Section 19,
Township 18 North, Range 1 East, V/illamette Meridian, in Thurston County, Washington, lying
Southerly of Old Pacific Highway and Northerly of Northern Pacific Railroad Right-of-Way.

Tract 4:
That portion of the Southwest Quarter of the Southeast Quarter of Section 19, Township 18

North, Range 1 East, Willamette Meridian, in Thurston County, Washington, lying Southerly of
Old Pacihc Highway and West of that parcel of land described in Statutory Warranty Deed
recorded under Auditor's File No. 9407150276, Thurston County records.

Tract 5:

That portion of the Southeast Quarter of the Southwest Quarter of Section 19, Township 18

North, Range 1 East, Willamette Meridian, in Thurston County, Washington, lying
Southwesterly of Old Pacific Highway and Easterly of that parent parcel of land described in
Quit Claim Deed recorded under Auditor's File No. 3312557, Thurston County records.
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EXCEPTING THEREFROM: Saint Clair Cutoff (Hwy 510) and Burlington Northern Railroad
Spur Line Rights-of-Way.

Potable V/ater Well and Svstem Easement:
An access and maintenance easement over and across Parcels "4" and "C" of Thurston County
Boundary Line Adjustment No. l5-118253 TC, recorded under Auditor's File No.4495088,
Thurston County records, for the purpose of maintaining the potable water well and system
located on said Parcel 'oC" that provides water service to Lots 2 and 3 of Short Plat No. SS-2203
recorded in Volume 22, Page 367, Thurston County records, the easemenl area consists of the
existing driveways from Old Pacific Highway, well site, and additional area as may be necessary
for the maintenance of said water system, over and across Parcels "A" and "C" as shown on said
Boundary Line Adjustment.
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Exhibit D

Real Estate Transfer Agreement

REAL ESTATE TRANSFER AGREEMENT

This REAL ESTATE TRANSFER AGREEMENT ("Agreement") is made by and
between the CITY OF OLYMPIA, a municipal corporation organized under the laws of the State
of V/ashington ("Olympia") and the NISQUALLY INDIAN TRIBE, a federally recognized
Indian tribe ("Nisqually Tribe"). Olympia and the Nisqually Tribe are each a o'Party" and are
jointly and collectively referred to as the "Parties." This Agreement is effective as of the
"Effective Date" (as defined below in Paragraph 1a).

RECITALS

A. Olympia is a noncharter code city organized and existing under the laws of the State
of Washington, and possesses all the rights, privileges and powers granted thereunder. Olympia
is the owner of certain real property located in Thurston County, Washington, in an area
commonly known as McAllister Springs, consisting of approximately I77.2 acres, more or less,
and legally described on EXHIBIT A attached hereto and by this reference incorporated herein
("McAllister Springs Property" or "Prqp.erty").

B. The Nisqually Indian Tribe is the successor descendent entity of the Nisqually
Nation signatory to the Treaty of Medicine Creek of 1854 (10 Stat. ll32), and unto this day has
retained and maintained its Tribal identity, its governing body, and its sovereign powers.

C. On May 14,2008, the Nisqually Tribe and Olympia entered into a Memorandum of
Agreement ("MOA") that provides a framework and terms and conditions for cooperative work
on the Parties' shared issues of water supply and water resources stewardship.

D. On the Parties entered into the First Amendment of Memorandum of
Agreement ("First Amendment"), after Olympia's consideration of on-going costs to maintain
the McAllister Springs Property. The First Amendment provides for the Nisqually Tribe to
become the owner of the McAllister Springs Property as legally described on EXHIBIT A.

E. In conjunction with the terms and conditions of the First Amendment, the Parties
enter into this Agreement for transfer of the Property by Olympia, as grantor, to the Nisqually
Tribe, as grantee, under certain covenants, terms and conditions that shall run with the land and
be binding on all present and future owners or occupiers of the Property, their successors, heirs
or assigns.

F. The signatories to this Agreement are authorized fo execute associated documents, to
correct legal descriptions if need be, and to correct scrivener's errors and other effors or
omissions that are otherwise in substantial conformance with this Agreement.
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NOV/, THEREFORE, in consideration of the mutual covenants, terms and conditions
contained herein, and for other good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, Olympia and the Nisqually Tribe agree as follows:

1. Property. Olympia hereby agrees to and does sell, grant and convey to the
Nisqually Tribe, and the Nisqually Tribe hereby agrees to acquire from Olympia, subject to the
terms and conditions set forth herein, the Property legally described on EXHIBIT A, subject to
the terms, conditions and covenants set forth herein:

1.1 Land. Approximately 177.2 acres, more or less, constituting the entire
site commonly known as the McAllister Springs Property, less the fee simple parcel retained by
Olympia for its water line and service and access related thereto, located in Thurston County,
V/ashington, as shown in a sketch on EXHIBIT B attached hereto (the "Land"), comprising tax
parcel numbers 21819430100, 21819130101, 21819430200 and 21819440200, and more
particularly and legally described on EXHIBIT A attached hereto (the "McAllister Springs
Property" or "Property"). The Nisqually Tribe agrees that the use of the Land will be restricted
by covenants and conditions that shall run with and bind the Land and any present or future
owners or occupiers of the Land, and their successors, heirs or assigns.

1.2 Appurtenances. All rights, privileges and easements appurtenant to the
Land, including without limitation all minerals, oil, gas and other hydrocarbon substances on and
under the Land, all development rights, air rights, water, water rights and water stock relating to
the Land, and any and all easements, rights-of-way and other appurtenances used in connection
with the beneficial use and enjoyment of the Land (all of which are collectively referred to as the
"Appurtenances"), subject to covenants and conditions that shall bind the Land as referenced in
Paragraph 1.1 above, and existing restrictions, rights and reservations ofrecord.

1.3 Improvements. All improvements and fixtures located on the Land, with
the exceptions of Olympia's water supply line and hydrant for fire suppression purposes, the
residential well house, and the equipment and pumps in the McAllister Springs pump house, all
of which Olympia shall retain ownership. Olympia may remove at its own expense, within one
year from the recording of the deed conveying the Property to the Nisqually Tribe, the equipment
and pumps in the McAllister Springs pump house. If Olympia does not remove the equipment
and pumps within the aforesaid time period, the equipment and pumps in the McAllister Springs
pump house shall become the property of the Nisqually Tribe.

1.4 Right of Access. The Nisqually Tribe shall have the right of access at all
reasonable times and to inspect the Land and improvements retained by Olympia upon three (3)
days' notice to and consent of Olympia.

The Land and Appurtenances described in Paragraph I above are herein collectively
referred to as the o'Property."
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2. Consideration. The consideration to be given by the Nisqually Tribe to Olympia
for acquisition of the Property shall consist of the Nisqually Tribe's promises, covenants and
assumption of any and all costs related to maintenance, operation, liability, or preservation of the
Property in accord with restrictive covenants, together with easements granted to Olympia by the
Nisqually Tribe for access for educational and scientific use of McAllister Springs and the pump
house located upon the Property, together with easements to access and maintain Olympia's
water hydrant and its supply line for hre suppression purposes and to access and maintain the
residential well house, all located upon the Property, together with the Nisqually Tribe's
agreement to accept the Property in its current state or condition, AS IS, without any change,
modification, alteration or repair by Olympia.

3. Closing Date. The Closing (the "Closing") shall be held at the offices of the
"Escrow Aqent." on a mutually acceptable date not later than thirty (30) days after the Effective
Date of this Agreement, unless otherwise agreed to by the Parties. The Escrow Agent shall be
Thurston County Title Insurance Company, in its capacity as Escrow Agent, located at 105 8th

Ave SE, Olympia, Washington 98501. On the Closing date, Escrow Agent shall record the
Deed to the Nisqually Tribe (as provided in EXHIBIT C attached hereto). Olympia and the
Nisqually Tribe will use their reasonable best efforts, consistent with and subject to their
respective rights and obligations as otherwise set forth in this Real Estate Transfer Agreement, to
cause the Closing to occur on or not later than thirty (30) days after the Effective Date of this
Agreement.

4. Title and Survey Matters.

4.1 Title Binder. Promptly after the Effective Date of this Agreement, the
Nisqually Tribe shall, at its option, order a preliminary commitment for an ALTA owner's
standard coverage title insurance policy describing the Property, showing all matters of record
pertaining to the Property and listing the Nisqually Tribe as the prospective named insured. Such
preliminary commitment, supplemental reports and true, correct and legible copies of all
documents referred to in such preliminary commitment and supplemental reports as conditions or
exceptions to title to the Property are collectively referred to herein as the "Title Binder."
Nothing herein shall be construed as imposing any cost obligation upon Olympia.

4.2 Title Review. Within thirty (30) days of the Effective Date, the Nisqually
Tribe shall review the Title Binder and any surveys of the Property, and shall notify Olympia
what exceptions to title, if any, affect the marketability or insurability of the title to the Property
or which adversely affect the use of the Property. If Olympia shall fail to remove any such
exceptions objected to by the Nisqually Tribe from title prior to the Closing date, and the
Nisqually Tribe is unwilling to take title subject thereto, the Nisqually Tribe may elect to either
terminate this Agreement, or take title despite the existence of such exception. If the Nisqually
Tribe elects to terminate, neither the Nisqually Tribe nor Olympia shall have any further
liabilities, obligations or rights with regard to this Agreement which shall then become null and
void and of no further force or effect.
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4.3 Title Policy. At Closing, Olympia and the Nisqually Tribe shall cause
Title Company to issue a standard ALTA owner's policy ("Title Policy") to the Nisqually Tribe,
at the Nisqually Tribe's cost. The Title Policy shall (a) be satisfactory to the Nisqually Tribe, (b)
be issued in the amount of the Property value and (c) insure fee simple, indefeasible title to the
Property in the Nisqually Tribe. The Title Policy shall contain endorsements as the Nisqually
Tribe may require. The Nisqually Tribe's obligation to close this transaction shall be contingent
on the Nisqually Tribe's approval, in its sole and absolute discretion of the Title Policy required
under this Paragraph 4.

5. Conditions to Nisqually Tribe's Obligations.

5.1 Inspection of the Property. Nisqually Tribe and its employees,
representatives, consultants and agents shall have the right and permission from the date
Olympia signs this Agreement through the Closing Date (or earlier termination of this
Agreement) to enter upon the Property or any part thereof at all reasonable times and from time
to time for the pulpose, at Nisqually Tribe's cost and expense, of making all tests and/or studies
of the Property that Nisqually Tribe may wish to undertake, including, without limitation, soils
tests (including borings), toxic and hazardous waste studies, surveys, structural studies and
review of zoning, fire, safety and other compliance matters; provided, however, Nisqually Tribe
shall indemnify and hold harmless Olympia from and against any mechanic's or other liens or
claims that may be filed or asserted against the Property or Olympia as a direct result of any
actions taken by Nisqually Tribe in connection with the Property, including but not limited to
permitting Olympia to review a written description of Nisqually Tribe's proposed testing and
work to ensure same is properly done and will not exacerbate any existing condition of
contamination on the Property. Nisqually Tribe shall also provide Olympia with a copy of all
soil or environmental test results for the Property. Nisqually Tribe shall reasonably restore the
Property to its condition immediately prior to any invasive testing. The effect of the
representations and warranties made by Olympia in this Agreement shall not be diminished or
deemed to be waived by any inspections, tests or investigations made by Nisqually Tribe or its
agents.

5.2 Appraisal of the Property. Nisqually Tribe shall have the right to obtain
an appraisal at its own expense. Nisqually Tribe's appraiser may enter onto the property as is
necessary to appraise the Property.

5.3 Approval of the Property. Nisqually Tribe's obligation to acquire the
Property shall be subject to and contingent upon Nisqually Tribe's approval, in its sole and
absolute discretion, prior to the expiration of the Contingency Period, of all aspects of the
Property, including, without limitation, the physical condition of the Property.

5.4 Contingency Period. As used herein, the term "Contingency Period"
means the period ending at 5:00 p.m. twenty days following the Effective Date of this
Agreement.
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5.5 Nisqually Tribe's Right to Terminate. If Nisqually Tribe's approval, set
forth in Paragraph 5.3 above, is not given in Nisqually Tribe's sole and absolute discretion,
Nisqually Tribe shall have the right to terminate this Agreement by sending written notice to
Olympia and Escrow Agent (such notice referred to as a "Termination Notice") prior to the
expiration of the Contingency Period. If Nisqually Tribe gives its Termination Notice to
Olympia, this Agreement shall terminate and neither Nisqually Tribe nor Olympia shall have any
further liability to the other under this Agreement.

5.6 Additional Closing Conditions. Nisqually Tribe's obligation to acquire
the Property shall also be subject to the following conditions that must be satished as of Closing.

(i) Prior to Closing, all Contracts (whether written or oral), with
respect to the Property shall be terminated in writing. Olympia shall provide Nisqually Tribe,
prior to Closing, with written termination agreements with respect to any and all Contracts;

(iÐ All representations and warranties of Olympia contained herein, to
the best of Olympia's knowledge, shall be true, accurate and complete at the time of the Closing
as if made again at such time;

(iii) Olympia shall have performed all obligations to be performed by it
hereunder on or before Closing (or, if earlier, on or before the date set forth in this Agreement for
such performance);

(iv) At Closing, title to the Property shall be in the condition required
by Paragraph 5 of this Agreement and Escrow Agent shall deliver the Title Policy to Nisqually
Tribe; and

(v) At Closing, the physical condition of the Property shall be
substantially the same as on the date hereof, ordinary wear and tear excepted.

If the conditions set forth in this Paragraph 5 are not satisfied as of Closing and
Nisqually Tribe does not waive the same, Nisqually Tribe may terminate this Agreement, and
thereafter neither Nisqually Tribe nor Olympia shall have any further liability to the other under
this Agreement.

6. Olympia's Representations and Warranties. Olympia hereby makes the
following representations and warranties, to the best of Olympia's knowledge, which
representations and warranties shall be deemed made by Olympia to the Nisqually Tribe also as

of the Closing date:
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6.1 Title. Olympia is the sole owner of the Property, except for reservations
of record. At Closing, Olympia shall convey fee simple estate and right, title and interest in and
to the Property by statutory warranty deed to the Nisqually Tribe, free and clear of unapproved
encumbrances of record, subject to certain restrictive covenants as set forth in EXHIBIT C
attached hereto and incorporated herein by reference, together with conveyance of easements to
Olympia by the Nisqually Tribe as set forth in Paragraph 2 above.

6.2 Compliance with Law; Compliance with Property Restrictions. The
Property complies in all material respects (both as to condition and use) with all applicable
statutes, ordinances, codes, rules and regulations of any governmental authority having
jurisdiction over the Property related to zoning, building, subdivision, and engineering.

6.3 Bankruptcy, etc. No bankruptcy, insolvency, reaffangement or similar
action involving Olympia or the Property, whether voluntary or involuntary, is pending,
threatened by a third party, or contemplated by Olympia.

6.4 Taxes and Assessments. Other than amounts disclosed by the Title
Binder, no other property taxes have been or will be assessed against the Property for the current
tax year, and there are no general or special assessments or charges that have been levied,
assessed or imposed on or against the Property.

6.5 Foreign Person. Olympia is not a foreign person and is a'oUnited States
Person" as such term is defined in Section 770I(a) (30) of the Internal Revenue Code of 1986, as

amended (the "Code") and shall deliver to the Nisqually Tribe prior to the Closing an affidavit
evidencing such fact and such other documents as may be required under the Code.

6.6 Mechanics' Liens. No labor, material or services have been furnished in,
on or about the Property or any part thereof as a result of which any mechanics', laborers' or
materialmen's liens or claims might arise.

6.7 Underground Storage Tanks. Olympia has no knowledge of (a)
subterranean storage or underground storage tanks that exist on the Property, and (b) any
previously existing underground storage tanks that have been removed or filled by Olympia in
compliance with applicable law.

6.8 Leases and Other Agreements. Olympia represents that there are no
leases, occupancy agreements, service agreements, licenses, easements, or option agreements
with regard to the Property, except those reservations of record.

6.9 Assumption of Liabilities. The Nisqually Tribe, by virtue of the
acquisition of the Property, will not be required to satisfy any obligation of Olympia arising prior
to the Closing date.
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6.f0 Defaults. Olympia is not in default and there has occurred no uncured
event which, with notice, the passage of time or both would be a default, under any contract,
agreement, lease, encumbrance, or instrument pertaining to the Property.

6.11 Utilities. The Property is served by an onsite septic system and electricity.

6.12 Public Improvements. Olympia has no knowledge of any federal, state,
county, municipal or other govenìmental plans to change the road system in the vicinity of the
Property.

6.13 Subdivision. The conveyance of the Property will not constitute a

violation of any subdivision ordinance. The improvements on the Property comply in all
material respects with all applicable subdivision ordinances and statutes.

6.14 Due Authority. Olympia and the Nisqually Tribe have all requisite power
and authority to execute and deliver this Agreement and to carry out its obligations hereunder
and the transactions contemplated hereby. This Agreement has been, and the documents
contemplated hereby will be, duly executed and delivered by Olympia and/or Nisqually Tribe
and constitute their legal, valid and binding obligation enforceable against Olympia and
Nisqually Tribe in accordance with its terms.

6.15 No Omissions. The copies of any documents fumished to the Nisqually
Tribe in connection with this transaction are true and complete copies of the documents they
purport to be and contain no untrue statement of material fact and do not omit to state any
material facts necessary to make the statements contained therein not misleading.

7. Covenants of Olympia. Olympia covenants and agrees as follows:

7.1 Perform Obligations. From the date of this Agreement to the Closing
date, Olympia will perform any monetary and non-monetary obligations it has regarding the
Property.

7.2 No Liens. From the date of this Agreement to the Closing date, Olympia
will not allow any lien to attach to the Property, nor will Olympia grant, create, or voluntarily
allow the creating of, or amend, extend, modify or change, any easement, right-of-way,
encumbrance, restriction, covenant, lease, license, option or other right affecting the Property or
any partthereof without the Nisqually Tribe's written consent first having been obtained.

7.3 Provide Further Information. From the date of this Agreement to the
Closing date, Olympia will notify the Nisqually Tribe of each event of which Olympia becomes
aware affecting the Property or any part thereof immediately upon learning of the occurrence of
such event.
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8. Closing.

8.1 Time and Place. Provided that all the contingencies set forth in this
Agreement have been previously fulfilled, the Closing shall take place at the place and time
determined as set forth in Paragraph 3 of this Agreement.

8.2 Documents to be Delivered by Olympia. For the consideration to
Olympia as described in Paragraph 2 herein, Olympia shall obtain and deliver to the Nisqually
Tribe at Closing the following documents (all of which shall be duly executed and acknowledged
where required):

(i) Title Documents. Such other documents, including, without
limitation, lien waivers, indemnity bonds, indemnification agreements, and certificates of good
standing as shall be required by the Nisqually Tribe, or by the Title Company as a condition to
its insuring the Nisqually Tribe's fee simple title to the Property.

(ii) Authority. Such evidence as the Title Company shall require as to
authority of Olympia to convey the Property to the Nisqually Tribe.

(iii) Surveys and Drawings. Copies of all surveys, site plans and
plans and specifications relating to the Property as are in the possession or control of Olympia, if
any.

(iv) 'Warranty Deed. A statutory warranty deed ("Deed") conveying
to the Nisqually Tribe indefeasible title in fee simple absolute to the Property, as specified in
EXHIBIT C attached hereto and incorporated herein by reference.

(vi) Restrictive Covenant. A restrictive covenant or other mutually
agreeable document that limits the use of the land. The restrictive covenant may be part of the
Deed as specified in EXHIBIT C or be a separate document.

8.3 Documents to be Delivered by Nisqually Tribe. A restrictive covenant
or other mutually agreeable document that limits use of the land, which may be part of the Deed
as specified in EXHIBIT C attached hereto or be a separate document. Easements for access
and maintenance shall also be conveyed by the Nisqually Tribe to Olympia as set forth in
Paragraph 2 above. Such easements may be part of the Deed or be a separate document as

provided in EXHIBIT D attached hereto.

8.4 Payment of Costs. At Closing, the Nisqually Tribe shall pay all charges
for

title insurance, recording fees, technology fee and all other escrow fees.

8.5 Taxes. Olympia is exempt from payment of real property excise taxes for
the Property pursuant to WAC 458-6lA-205.
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8.6 Monetary Liens. Olympia shall pay or cause to be satisfied at or prior to
Closing all monetary liens on or with respect to all or any portion of the Property, including, but
not limited to, mortgages, deeds of trust, security agreements, assignments of leases, rents and/or
easements, judgment liens, tax liens (other than those for taxes not yet due and payable) and
financing statements, except where Olympia is exempt by statute or administrative rule or
regulation.

8.7 Possession. Possession of the Property shall be delivered to the Nisqually
Tribe at Closing. The Property, including without limitation the Impiovements, shall be
delivered to the Nisqually Tribe in AS IS condition.

8.8 Prorations. All amounts required to be prorated hereunder as of Closing,
shall be calculated as if the Nisqually Tribe was in possession of the Property as of the date of
Closing.

9. Indemnification. Olympia shall pay, protect, pay the defense costs of, indemnify
and hold Nisqually Tribe and its successors and assigns harmless from and against any and all
loss, liability, claim, damage and expense suffered or incurred by reason of (a) the breach of any
representation, warranty or agreement of Olympia set forth in this Agreement, (b) the failure of
Olympia to perform any obligation required by this Agreement to be performed by Olympia,
(c) the ownership, maintenance, and/or operation of the Property by Olympia prior to the
Closing, not in conformance with this Agreement, or (d) any injuries to persons or property from
any cause occasioned in whole or in part by any acts or omissions of Olympia, its
representatives, employees, contractor or suppliers that occurred before Closing; provided,
however, that nothing in this Paragraph 9 applies to Losses arising out of the presence of
Hazardous Substance on, under, above, or about the Property, including Hazardous Substances
that migrate or migrated to or from the Property.

10. Casualty. If any fire, windstorm or casualty occurs and materially affects all or
any portion of the Property on or after the date of this Agreement and prior to the Closing, the
Nisqually Tribe may elect, by written notice to Olympia, to terminate this Agreement and the
escro\ry created pursuant hereto and be relieved of its obligation to acquire the Property. If the
Nisqually Tribe terminates this Agreement, neither the Nisqually Tribe nor Olympia shall have
any further liability to the other hereunder. If the Nisqually Tribe fails to make such election
prior to the Closing date, this Agreement shall continue in effect. Olympia shall forthwith notify
the Nisqually Tribe in writing of any such casualty respecting the Property.

11. Notices. Unless applicable law requires a different method of giving notice, any
and all notices, demands or other communications required or desired to be given hereunder by
any party (collectively, "Notices") shall be in writing and shall be validly given or made to
another party if delivered either personally or by Federal Express, UPS, USPS or other overnight
delivery service of recognized standing, or if deposited in the United States mail, certified,
registered, or express mail with postage prepaid. If such Notice is personally delivered, it shall
be conclusively deemed given at the time of such delivery. If such Notice is delivered by
Federal Express or other overnight delivery service of recognized standing, it shall be deemed

FIRST AMENDMENT TO MEMORANDUM OF AGREEMENT - Exhibit D - Page 9



given twenty four (24) hours after the deposit thereof with such delivery service. If such Notice
is mailed as provided herein, such shall be deemed given forty-eight (48) hours after the deposit
thereof in the United States mail. Each such Notice shall be deemed given only if properly
addressed to the party to whom such notice is to be given as follows:

Chairperson
Nisqually Indian Tribe
4820 She-Nah-Num Dr SE
Olympia, WA 98513-9105

V/ith a required
copy to: Office of the Tribal Attorney

Nisqually Indian Tribe
4820 She-Nah-Num Dr SE
Olympia, WA 98513-9105

To City of Olympia: City Manager
City of Olympia
601 4th Avenue East
PO Box 1967
Olympia, V/A 98507-1967

To the Nisqually
Tribe:

V/ith a required
copy to:

City Attorney
City of Olympia
601 4th Avenue East
PO Box 1967
Olympia, WA 98507-1967

Any party hereto may change its address for the purpose of receiving notices as herein provided
by a written notice given in the manner aforesaid to the other party hereto.

12. Event of Default. In the event of a default under this Agreement by Olympia
(including a breach of any representation, warranty or covenant set forth herein), the Nisqually
Tribe shall be entitled, in addition to all other remedies, to seek specific performance of
Olympia' s obligations hereunder.

13. Miscellaneous.

13.1 Applicable Law and Venue. This Agreement shall in all respects, be
govemed by and construed in accordance with the laws of the State of V/ashington, except to the
extent preempted by federal law. Venue for any claim, dispute or action arising out of or relating
to this Agreement shall lie in the Superior Court for the State of Washington at Thurston County
or in the United States District Court for the Western District of Washington at Tacoma. Each
Party agrees that venue will lie in the forum in which a claim or action arising from or relating to
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this Agreement is commenced and will remain in that forum until its ultimate resolution. Each
Party further waives its right to seek removal or remand from the forum in which a claim or
action arising from or relating to this Agreement is commenced.

13.2 DisputeResolution.

(A) Step One - Negotiation. In the event of a dispute concerning any
matter pertaining to this Agreement, the Parties involved shall attempt to adjust their differences
by informal negotiation. The Party perceiving a dispute or disagreement persisting after informal
attempts at resolution shall notify the other Party in writing of the general nature of the issues.
The letter shall be identified as a formal request for negotiation and shall propose a date for
representatives of the Parties to meet. The other Parties shall respond in writing within ten (10)
business days. The response shall succinctly and directly set out that Party's view of the issues
or state that there is no disagreement. The Parties shall accept the date to meet or shall propose
an alternate meeting date not more than ten (10) business days later than the date proposed by the
Party initiating dispute resolution. The representatives of the Parties shall meet in an effort to
resolve the dispute. If a resolution is reached, the resolution shall be memori alized in a written
memorandum signed by all Parties which shall become an addendum to this Agreement. Each
Party will bear the cost of its own attorneys, consultants, ffid other Step One expenses.
Negotiation under this provision shall not exceed thirty (30) days. Any request for Step One
dispute resolution shall be deemed to defer the Closing date of this Agreement until resolution of
the dispute or disagreement. If resolution is not reached within thirty (30) days, the Parties shall
proceed to mediation.

(B) Step Two - Mediation. If the dispute has not been resolved by
negotiation within thirty (30) days of the initial letter proposing negotiation, any Party may
demand mediation. The mediator shall be chosen by agreement. If the Parties are unable to
agree they shall request a list of five (5) mediators from an entity that provides mediation
services. If the Parties cannot agree to a name on the list, each Party (commencing with the
initiating Party) shall strike a name in turn until only one name remains. The person whose name
remains shall serve as mediator. In the event that the remaining person is removed for cause by
one of the Parties or refuses the assignment, the Parties shall procure another list and proceed as

in the first instance. Each Party will bear the cost of its own attorneys, consultants, and other
Step Two expenses. The Parties will share the cost of the mediator. A successful mediation
shall result in a memorandum agreement which shall become an addendum to this Agreement.
Mediation under this provision shall not exceed sixty (60) days. If the mediation is not
successful within sixty (60) days, the Parties may proceed to litigation. Any request for Step
Two dispute resolution shall be deemed to defer the Closing date of this Agreement until
resolution of the dispute or disagreement.
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(C) Step Three - Litigation. Unless otherwise agreed by the Parties in
writing, Step One and Step Two must be exhausted as a condition precedent to hling of any
action in Thurston County Superior Court or the United States District Court for the Western
District of V/ashington in Tacoma. A Party may initiate an action without exhausting Steps One
or Two if the statute of limitations is about to expire and the Parties cannot reach a tolling
agreement, or if either Party determines the public health, safety, or welfare is threatened.

13.3 \ilaiver of Sovereign Immunity. So that the Nisqually Tribe and
Olympia will be sure that each of them may enforce the terms and conditions of this Agreement,
each of the Parties hereby covenants and agrees that each of them may sue or be sued to enforce
or interpret the terms, covenants and conditions of this Agreement or to enforce the obligations
or rights of the Parties under this Agreement or enforce the restrictive covenants and conditions
of the Deed attached hereto as EXHIBIT C and incorporated herein by reference.

(A) Forum. Any dispute, claim, or action arising out of or relating to this
Agreement, or any breach hereof or violation of any of the restrictive covenants and conditions
of the Deed attached hereto as EXHIBIT C, now or in the future, shall be brought in the State of
Washington, Thurston County Superior Court or the United States District Court for the Westem
District of V/ashington at Tacoma. For such pu{poses, each of the Parties hereby irrevocably
submits to the jurisdiction of such court, and the Parties agree that there is no jurisdiction over
this Agreement in any Tribal Court or Tribal administrative proceeding.

(B) Limited Waiver of Sovereign Immunify. The Nisqually Tribe
hereby specihcally, expressly, and irrevocably waives its sovereign immunity as to Olympia as

to any dispute arising out of or relating to this Agreement. The Nisqually Tribe irrevocably
waives any claim of sovereign immunity as to actions at law and in equity and enforcement
proceedings brought by Olympia to interpret or enforce this Agreement. The Nisqually Tribe
expressly limits the waiver of immunity to the naffow purpose of interpreting or enforcing this
Agreement (including any easement, lease or deed granted or executed pursuant to this
Agreement) or resolving a dispute relating to the foregoing, including enforcement of the terms
of the restrictive covenants and conditions relating to the Deed to be recorded at Closing. Said
waiver shall not extend or apply to any other subject matter whatsoever.

(C) Consent to Service of Process. The Nisqually Tribe further consents
to service of process out of such aforementioned courts by the mailing of copies thereof by
certified or registered mail, postage prepaid, to the Nisqually Tribe at the address set forth in
Paragraph ll above.

(D) Construction of Waiver of Sovereign Immunity. Nothing
contained in this Agreement shall be construed as waiving sovereign immunity in any suit for
payment of damages from lands or funds held in trust for the Nisqually Tribe by the United
States. Nothing contained in this Agreement shall be construed as waiving sovereign immunity
in any suit by any party or entity other than Olympia.
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13.4 Covenant Not to Sue. Other than suits brought under Paragraph 13.3
above, each of the Parties agree, promise and covenant not to sue, or bring any claims or actions
against the other Party regarding the validity, priority, or exercise of this Agreement.

13.5 Further Assurances. Each of the Parties shall execute and deliver any
and all additional papers, documents and other assurances, and shall do any and all acts and
things reasonably necessary in connection with the performance of its obligations hereunder, to
carry out the intent of the Parties hereto.

13.6 Modification or Amendment, 'Waivers. No amendment, change or
modification of this Agreement shall be valid, unless in writing and signed by all of the Parties
hereto. No waiver of any breach of any covenant or provision in this Agreement shall be deemed
a waiver of any preceding or succeeding breach thereof, or of any other covenant or provision in
this Agreement. No extension of time for performance of any obligation or act shall be deemed
an extension of the time for performance of any other obligation or act.

13.7 Successors and Assigns. All of the terms and provisions contained herein
shall inure to the benefit of and shall be binding upon the Parties hereto and their respective
heirs, legal representatives, successors and assigns. A Party may not assign, convey, pledge or
otherwise transfer this Agreement or an¡n rights or obligations hereunder without the advance,
written consent of the other Party, which consent may be granted or withheld in the latter Party's
sole discretion unless otherwise allowed by this Agreement.

13.8 Entire Agreement and No Third Party Beneficiaries. This Agreement
constitutes the entire understanding and agreement of the Parties with respect to its subject
matter and any and all prior agreements, understandings or representations with respect to its
subject matter are hereby canceled in their entirety and are of no fuither force or effect. The
Parties do not intend to confer any beneht under this Agreement to any person, firm or
corporation other than the Parties.

13.9 Attorneys' Fees. Should either party bring suit to enforce this Agreement
or the restrictive covenants and conditions set forth in the Deed attached hereto as EXHIBIT C,
the substantially prevailing party in such lawsuit shall be entitled to an award of its reasonable
attorneys' fees and costs incurred in connection with such lawsuit.

13.10 Construction. Captions are solely for the convenience of the Parties and
are not a part of this Agreement. This Agreement shall not be construed as if it had been
prepared by one of the Parties, but rather as if both parties had prepared it. If the date on which
the Nisqually Tribe or Olympia is required to take any action under the terms of this Agreement
and it is not a business day, the action shall be taken on the next succeeding business day.

13.11 Partial Invalidity and Severability. If any term or provision of this
Agreement or the application thereof to any person or circumstance shall, to any extent, be

invalid or unenforceable, the remainder of this Agreement, or the application of such term or
provision to persons or circumstances other than those as to which it is held invalid or
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unenforceable, shall not be affected thereby; and each such term and provision of this Agreement
shall be valid and be enforced to the fullest extent permitted by law.

13.12 Survival. The covenants, agreements, obligations to indemnify,
representations and warranties made in this Agreement shall survive the Closing unimpaired and
shall not merge into the Deed and the recordation thereof.

13.13 Time. Time is of the essence of every provision of this Agreement.

13.14 Force Majeure. Performance by Olympia or the Nisqually Tribe of their
obligations under this Agreement shall be extended by the period of delay caused by force
majeure. Force majeure is war, natural catastrophe, strikes, walkouts or other labor industrial
disturbance, order of any govemment, court or regulatory body having jurisdiction, shortages,
blockade, embargo, riot, civil disorder, or any similar cause beyond the reasonable control of the
Party who is obligated to render performance (but excluding financial inability to perform,
however caused).

13.15 Recitals. The Recitals set forth above are incorporated by this reference
into this Agreement.

14. Effective Date. The term, oodate of this Agreement," or "date hereof," or
"Effective Date," as used herein shall mean the later of the following dates: (1) the date of the
Nisqually Tribe's signature; or (2) the date of Olympia's signature.

[Signatures appear on the following page.]

FIRST AMENDMENT TO MEMORANDUM OF AGREEMENT - Exhibit D - Page 14



SELLER:

BUYER:

CITY OF OLYMPIA, a V/ashington
municipal corporation

By
Print Name: Cheryl Selby
Its: Mayor
Date:

By:
Print Name: Steven R. Hall
Its: City Manager
Date:

Approved as to form:

Mark Barber, City Attorney

THE NISQUALLY INDIAN TRIBE, A

federally recognized Indian tribe

By:
Print Name:
Its: Chairperson
Date:

Approved as to form:

Maryanne Mohan, Tribal Attorney
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EXHIBIT A

Tract 1:

Parcel "4" of Thurston County Boundary Line Adjustment No. l5-118253 TC, recorded under
Auditor's File No. 4495088, being more particularly described as follows:

A portion of the South half of Section 19, Township 18 North, Range 1 East, Willamette
Meridian, Washington, described as follows;
Commencing at the Southwest corner of said Section 19; thence North lo58'24" East,2657.49
feet along the West line of said Section to the West Quarter corner of said Section; thence along
the east-west center Section line South 88"29'02" East, 1319.53 feet to the CW 1/16 corner,
being the POINT OF BEGINNING;
Thence continuing along said line South 88"29'02' Easf, 3371.91 feet to the centerline of Old
Pacif,rc Highway;
Thence along said Highway centerline the following five courses;
Along a curve to the left 104.60 feet, said curve having a radius of 818.51 feet, a delta angle of
7"19'20", and a chord bearing and distance of South 26o30'45u East, 104.53 feet;
Thence South 30"10'24" East, 718.60 feet to a point of curvature;
Thence along a curve to the right 951 .43 feet, said curve having a radius of 819.02 feet, a delta
angle of 66"33'31", and a chord bearing and distance of South 3o08'50" West, 898.83 feet;
Thence South 36o25'36" West, 247 .60 feet to a point of curvature;
Thence along a curve to the right 623.20 feet, said curve having a radius of 819.02 feet, a delta
angle of 43'35'50", and a chord bearing and distance of South 58o15'53" West,608.28 feet;
Thence leaving said centerline North 59"36'57" West, 81.12 feet to the northerly Right-of-V/ay
of said Highway;
Thence continuing North 59"36'57" West, 396.95 feet;
Thence North 66o00'17" West, 636.93 feet;
Thence South 86"13'21" W'est, 314.20 feet;
Thence North 83o34'34" West, 1144.87 feet to the East line of Short Plat SS-2203, AFN
8709110024, records of Thurston County, Washington;
Thence tracing said Short Plat boundary North lo29'22" East, 547.61 feet;
Thence North 88o30'38" West, 410.98 feet to the easterly Right-of-Way line of Old Pacific
Highway;
Thence continuing North 88o30'38" West, 30.42 feet to the centerline of said Highway;
Thence along said centerline North 8o05'22"'West, 173.99 feet to a point of curvature;
Thence along a curve to the left 561.85 feet, said curve having a radius of 1534.98 feet, a delta
angle of 20o58'19", and a chord bearing a distance of North 18"34'59" West, 558.72 feet to the
West line of the Nôrtheast Quarter of the Southwest Quarter of said Section;
Thence along said West line North 1"39'26" East, 351.81 feet to the POINT OF BEGINNING.

EXCEPTING THEREFROM: Old Pacific Highway and Burlington Northern Railroad Rights-
oÊWay.

Tract2;
Parcel o'C" of Thurston County Boundary Line Adjustment No. 15-l18253 TC, recorded under
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Auditor's File No. 4495088 , being more particularly described as follows:

A portion of the South half of Section 19, Township 18 North, Range 1 East, Willamette
Meridian, Washington, described as follows;
Commencing at the Southwest corner of said Section 19; thence South 88o40'06" East,2668.42
feet along the South line of said Section to the South quarter corner; thence along the North-
South center Section line North lo20'25" Bast,936.21 feet to the POINT OF BEGINNING;
Thence South 83"34'34" Bast,479.66 feet;
Thence North 86o13'2Iu Bast,304.72 feet;
Thence South 66"00'17" East,618.75 feet;
Thence South 59"36'57u Easf,394.56 feet to the centerline of Old Pacific Highway;
Thence along said Highway centerline the following five courses;
Along a curve to the right 162.31 feet, said curve having a radius of 819.02 feet, a delta angle of
ll"2l'17", and a chord bearing and distance of North 87"15'03" West, 162.04 feet;
Thence North 81"34'24" West, 654.30 feet to a point of curvature;
Thence along a curve to the left 295.80 feet, said curve having a radius of 955.37 feet, a delta
angle of 17"44'23", and a chord bearing and distance of South 89"32'47" West, 294.62 feet;
Thence South 80"40'36" West, 584.10 feet to a point of curvature;
Thence along a curve to the right 706.22 feet, said curve having a radius of 990.00 feet, a delta
angle of 40o52'19", and a chord bearing and distance of North 78o53'15" West, 691.34 feet;
Thence leaving said centerline North I"29'22u East,419.42 feet;
Thence South 83"34'34" East, 665.38 feet to the POINT OF BEGINNING.

EXCEPTING THEREFROM: Old Pacific Highway Right-of-Way.

Tract 3:
That portion of the East 1650 feet of the South half of the Southeast Quarter of Section 19,
Township l8 North, Range I East, Willamette Meridian, in Thurston County, V/ashington, lying
Southerly of Old Pacific Highway and Northerly of Northern Pacific Railroad Right-of-Way.

Tract 4:
That portion of the Southwest Quarter of the Southeast Quarter of Section 19, Township 18

North, Range I East, Willamette Meridian, in Thurston County, Washington, lying Southerly of
Old Pacific Highway and West of that parcel of land described in Statutory Warranty Deed
recorded under Auditor's File No. 9407150276, Thurston County records.

Tract 5:
That portion of the Southeast Quarter of the Southwest Quarter of Section 19, Township 18

North, Range I East, Willamette Meridian, in Thurston County, V/ashington, lying
Southwesterly of Old Pacific Highway and Easterly of that parent parcel of land described in
Quit Claim Deed recorded under Auditor's File No. 3312557, Thurston County records.

EXCEPTING THEREFROM: Saint Clair Cutoff (HwV 510) and Burlington Northern Railroad
Spur Line Rights-oÊWay.
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Potable Water Well System Easement:
An access and maintenance easement over and across Parcels "4" and "C" of Thurston County
Boundary Line Adjustment No. l5-l18253 TC, recorded under Auditor's File No. 4495088,
Thurston County records, for the purpose of maintaining the potable water well and system
located on said Parcel "C" that provides water service to Lots 2 and 3 of Short Plat No. SS-2203
recorded in Volume 22, Page 367, Thurston County records, the easement area consists of the
existing driveways from Old Pacific Highway, well site, and additional area as may be necessary
for the maintenance of said water system, over and across Parcels "4" and "C" as shown on said
Boundary Line Adjustment.
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EXHIBIT B
Sketch of Propertvlland
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EXHIBIT C
Form of Deed

AFTER RECORDING MAIL TO:

ATTN: Chairperson
Nisqually Indian Tribe
4820 She-Nah-Num Dr SE
Olympia, V/A 98513-9105

Document Title:
Grantor:
Grantee:
Legal Description:

Assessorts Tax Parcel Numbers:

Statutory Warranty Deed
City of Olympia
Nisqually Indian Tribe
TR A & C of BLA-15118253-TC, PT of SE SW & SW
SE tying South & West of Old Pacific HWY, PT of SE
lying South of Otd Pacific HWY & \ilest of BNSF
Railroad, all with Section 19, T18N, RIE
2 18 191301 01, 21819 4301 00, 21819 430200, and
21819440200

The Grantor, CITY OF OLYMPIA, a municipal corporation, for and in consideration of the
sum of TEN and NO/l00 Dollars ($10.00), and other valuable considerations, in hand paid,
hereby conveys and warrants to the NISQUALLY INDIAN TRIBE, a federally recognized
Indian tribe, as Grantee, the following described real estate and all rights thereto, situated in the
County of Thurston, in the State of V/ashington (hereafter referred to as the "Property"),
including all after acquired title:

See legal description attached hereto as EXHIBIT A.

RE,STRICTIVE COVENANTS

As additional consideration, Grantor declares and Grantee agrees that the Property legally
described above shall be held, transferred, sold, conveyed, leased, used and occupied subject to
the following covenants and restrictions:

The following uses, acts and practices upon, under or above the Property are prohibited:

1. To store, dump, or otherwise dispose of toxic and/or hazardous materials or refuse,
trash, garbage, animal carcasses, wildlife-attracting materials, or any other material which could
reasonably be considered debris, with the exception of the placement of salmon carcasses for
habitat enhancement;

2. To convert native vegetation to exotic species, farming, plowing, or any type of non-
silvicultural cultivation;
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3. To introduce or release non-native animal species;

4. To graze or pasture livestock;

5. To construct or place any commercial buildings, mobile homes, billboards, utility or
cellular towers upon the Property, with the exception of structures or buildings associated with
ceremonial, cultural, fisheries, environmental, or maintenance purposes.

6. To thin or harvest timber, or to remove any trees, whether standing or on the ground,
with the exceptions of hand-gathering non-timber products (e.g., medicinal and edible plants,
berries, grasses, cedar bark, florist greens), the harvest ofcedar trees for Grantee's cultural and
religious pu{poses, removal from the Property of wind-thrown, fallen, dangerous or diseased
trees posing a threat to public safety or threaten the health of the resources on the Property, and
to permit building construction associated with ceremonial, cultural, fisheries, or environmental
purposes. Any removed trees, as set forth herein, shall remain the property of the Grantee and
may be disposed of as Grantee deems appropriate;

7. To remove, demolish, or fail to maintain for its historical and educational values, the
McAllister Springs pump house, except in the event of a force majeure event. A force majeure
event is one where the Grantee is prevented from performing any one or more obligations under
this restrictive covenant and will be excused from performing those obligations. For purposes of
this restrictive covenant, "force majeure event" means, with respect to Grantee, any event or
circumstance, regardless of whether it was foreseeable, that was not caused by the Grantee and
that prevents the Grantee from complying with any of its obligations under this restrictive
covenant, other than an obligation to pay money, on condition that the Grantee uses reasonable
efforts to do so. Upon occurrence of a force majeure event, the Grantee shall promptly notify the
Grantor of occurrence of a force majeure event, its effect on performance, and how long the
Grantee expects it to last or if the event is permanent due to earthquake, fire, windstorm or other
natural hazard or event;

8. To use, repair, relocate or tamper with the City of Olympia's fire hydrant and water
supply line located upon the Property, which shall only be used for fire suppression purposes and
which shall be maintained and managed by the City of Olympia's water resources utility;

9. To use, repair, relocate or tamper with the residential well house and water supply line
located upon the Property;

10. To use either McAllister Springs or McAllister Creek for consumptive water uses,

with the exception of Grantee's water use for tribal, cultural or ceremonial purposes.

I 1. To do any action that impacts or impairs the McAllister V/ellfield water rights of the
Grantor, City of Olympia; and

12. To restrict or prevent the Grantor, City of Olympia, or any state or governmental
agency, from accessing existing groundwater monitoring wells located upon the Property, or the
installation of new monitoring wells for the purpose of the Grantor, City of Olympia, complying
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with any V/ashington State Department of Ecology McAllister Wellfield mitigation
requirements.

13. To sell, divest,, convey or transfer the property to any entity with the exception of
transfer or conveyance into trust with the United States govemment for the benefit of the
Grantee.

It is the express intent of the Grantor and Grantee that the provisions of the Restrictive
Covenants stated herein shall be deemed to run with the land and shall pass to and be binding
upon Grantee's successors in title, including any.subsequent purchaser, grantee, owner, assignee,
trustee, trustor, or lessee of any portion of the Property and any other person or entity having any
right, title or interest therein and upon the respective heirs, executors, administrators, devisees,
successors and assigns of any purchaser, grantee, owner, assignee, trustee, trustor, or lessee of
any portion of the Property and any other person or entity having any right, title or interest
therein.

GRANTOR:

CITY OF OLYMPIA, a Washington municipal corporation

By
Cheryl Selby, Mayor

By:
Steven R. Hall, City Manager

Approved as to form:

By:
Mark Barber, City Attorney

srATE OF WASHTNGTON )
ss.

couNTY oF THURSTON )

On the day of _ 2017, before me, a Notary Public in and
for the State of Washington, duly commissioned and sworn, personally appeared Cheryl Selby,
to me known to be the Mayor of the City of Olympia, a municipal corporation, who executed the
foregoing instrument and acknowledged the said instrument to be the free and voluntary act and
deed of said municipal corporation for the uses and purposes therein mentioned and on oath
states that she is authorized to execute the said instrument.

WITNESS my hand and official seal the day and year first above written.

Signature
Print Name:
NOTARY PUBLIC in and for the State
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of V/ashington, residing at
My commission exprres

STATE OF WASHINGTON )
ss.

COLINTY OF THURSTON )

On the day of 2017, before me, a Notary Public in and
for the State of V/ashington, duly commissioned and swom, personally appeared Steven R. Hall,
to me known to be the City Manager of the City of Olympia, a municipal corporation, who
executed the foregoing instrument and acknowledged the said instrument to be the free and
voluntary act and deed of said municipal corporation for the uses and purposes therein mentioned
and on oath states that he is authorized to execute the said instrument.

V/ITNESS my hand and official seal the day and year first above written.

Signature
Print Name
NOTARY PUBLIC in and for the State

of Washington, residing at
My commission expires
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GRANTEE:

Accepted and Approved:

NISQUALLY INDIAN TRIBE, a federally recognized Indian tribe

By:
Farron McCloud, Chairperson

Approved as to form:

By:
Maryanne Mohan, Tribal Attorney

STATE OF WASHINGTON )
ss.

couNTY oF THURSTON )

On the day of _ 2017, before me, a Notary Public in and
for the State of V/ashington, duly commissioned and sworn, personally appeared Farron
McCloud, to me known to be the Chairperson of the Nisqually Indian Tribe, a federally
recognized Indian tribe, who executed the foregoing instrument and acknowledged the said
instrument to be the free and voluntary act and deed of said municipal corporation for the uses

and purposes therein mentioned and on oath states that he is authorized to execute the said
instrument.

WITNESS my hand and official seal the day and year first above written.

Signature
Print Name:
NOTARY PUBLIC in and for the State

of Washington, residing at
My commission expires
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EXHIBIT A

Tract 1:

Parcel "4" of Thurston County Boundary Line Adjustment No. 15-l18253 TC, recorded under
Auditor's File No. 4495088, being more particularly described as follows:

A portion of the South half of Section 19, Township 18 North, Range I East, Willamette
Meridian, Washington, described as follows;
Commencing at the Southwest corner of said Section 19; thence North Io58'24" Bast,2657.49
feet along the West line of said Section to the West Quarter corner of said Section; thence along
the east-west center Section line South 8829'02" East, 1319.53 feet to the CW 1/16 corner,
being the POINT OF BEGINNING;
Thence continuing along said line South 88"29'02" East, 3371.91 feet to the centerline of Old
Pacific Highway;
Thence along said Highway centerline the following five courses;
Along a curve to the left 104.60 feet, said curve having a radius of 818.51 feet, a delta angle of
7"19'20", and a chord bearing and distance of South 26o30'45" East, 104.53 feet;
Thence South 30oI0'24' East,718.60 feet to a point of curvature;
Thence along a curve to the right 951.43 feet, said curve having a radius of 819.02 feet, a delta
angle of 66"33'31 ", and a chord bearing and distance of South 3o08'50" West, 898.83 feet;
Thence South 36o25'36" West, 247.60 feet to a point of curvature;
Thence along a curve to the right 623.20 feet, said curve having a radius of 819.02 feet, a delta
angle of 43o35'50", and a chord bearing and distance of South 58o15'53" West, 608.28 feet;
Thence leaving said centerline North 59"36'57" West, 81.12 feet to the northerly Right-of-Way
of said Highway;
Thence continuing North 59"36'57" West, 396.95 feet;
Thence North 66"00'17" West, 636.93 feel;
Thence South 86"13'21" W'est, 314.20 feet;
Thence North 83"34'34" West, 1144.87 feet to the East line of Short Plat SS-2203, AFN
8709 1 10024, records of Thurston County, Washington;
Thence tracing said Short Plat boundary North 1"29'22u Bast,547.61 feet;
Thence North 88o30'38" West, 410.98 feet to the easterly Right-of-V/ay line of Old Pacific
Highway;
Thence continuing North 88o30'38" West, 30.42 feet to the centerline of said Highway;
Thence along said centerline North 8"05'22' West, 173.99 feet to a point of curvature;
Thence along acurve to the left 561.85 feet, said curve having aradius of 1534.98 feet, adelta

, angle of 20o58'19", and a chord bearing a distance of North 18o34'59" West, 558.72 feet to the
West line of the Northeast Quarter of the Southwest Quarter of said Section;
Thence along said West line North lo39'26 East, 351.81 feet to the POINT OF BEGINNING.

EXCEPTING THEREFROM: Old Pacific Highway and Burlington Northern Railroad Rights-
of-Way.
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Tract2:
Parcel "C" of Thurston County Boundary Line AdjustmentNo. 15-118253 TC, recorded under
Auditor's File No. 4495088, being more particularly described as follows:

A portion of the South half of Section 19, Township 18 North, Range I East, Willamette
Meridian, Washington, described as follows;
Commencing at the Southwest corner of said Section 19; thence South 88"40'06" East,2668.42
feet along the South line of said Section to the South quarter corner; thence along the North-
South center Section line North 1"20'25" East,936.2l feet to the POINT OF BEGINNING;
Thence South 83"34'34" Bast,479.66 feet;
Thence North 86"13'21" East, 304.72 feet;
Thence South 66o00'17" East, 618.75 feet;
Thence South 59o36'57" 8ast,394.56 feet to the centerline of Old Pacific Highway;
Thence along said Highway centerline the following five courses;
Along a curve to the right 162.31 feet, said curve having a radius of 819.02 feet, a delta angle of
ll"2l'17", and a chord bearing and distance of North 87o15'03" West, 162.04 feet;
Thence North 81"34'24" West, 654.30 feet to a point of curvature;
Thence along a curve to the left 295.80 feet, said curve having a radius of 955.37 feet, a delta
angle of 17"44'23", and a chord bearing and distance of South 89o32'47" Vy'est, 294.62 feet;
Thence South 80o40'36" West, 584.10 feet to a point of curvature;
Thence along a curve to the right 706.22 feet, said curve having a radius of 990.00 feet, a delta
angle of 40"52'19", and a chord bearing and distance of North 78o53'15" West, 691.34 feet;
Thence leaving said centerline North lo29'22" East,4l9.42 feet;
Thence South 83"34'34" East, 665.38 feet to the POINT OF BEGINNING.

EXCEPTING THEREFROM: Old Pacific Highway Right-of-Way.

Tract 3:
That portion of the East 1650 feet of the South half of the Southeast Quarter of Section 19,

Township 18 North, Range 1 East, Willamette Meridian, in Thurston County, Washington, lying
Southerly of Old Pacific Highway and Northerly of Northern Pacific Railroad Right-of-Way.

Tract 4:
That portion of the Southwest Quarter of the Southeast Quarter of Section 19, Township 18

North, Range I East, Willamette Meridian, in Thurston County, Washington, lying Southerly of
Old Pacific Highway and V/est of that parcel of land described in Statutory Warranty Deed
recorded under Auditor's File No. 9407150276, Thurston County records.

Tract 5:
That portion of the Southeast Quarter of the Southwest Quarter of Section 19, Township 18

North, Range I East, V/illamette Meridian, in Thurston County, V/ashinglon, lying
Southwesterly of Old Pacific Highway and Easterly of that parent parcel of land described in
Quit Claim Deed recorded under Auditor's File No. 3312557, Thurston County records.

EXCEPTING THEREFROM: Saint Clair Cutoff (Hwy 510) and Burlington Northern Railroad
Spur Line Rights-oÊWay.
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Potable Water Well and System Easement:
An access and maintenance easement over and across Parcels ooA" and ooC" of Thurston County
Boundary Line Adjustment No. 15-118253 TC, recorded under Auditor's File No. 4495088,
Thurston County records, for the purpose of maintaining the potable water well and system
located on said Parcel ooc" that provides water service to Lots 2 and 3 of Short Plat No. SS-2203
recorded in Volume 22, Page 367, Thurston County records, the easement area consists of the
existing driveways from Old Pacific Highway, well site, and additional area as may be necessary
for the maintenance of said water system, over and across Parcels "4" and ooC" as shown on said
Boundary Line Adjustment.
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EXHIBIT D

Form of Easement Agreement

AFTER RECORDING MAIL TO:

Legal Department
City of Olympia
PO Box 1967
Olympia, WA 98507-1967

EASEMENT AGREEMENT

Grantor: Nisqually Indian Tribe, a federally recognized Indian Tribe

Grantee: City of Olympia, a V/ashington municipal corporation

LegalDescriptionofBurdenedProperty: Parcel "A" and Parcel "C" of Thurston County
Boundary Line Adjustment No. l5-118253 TC, recorded under Auditor's File No. 4495088.

Complete legal description is on Exhibit A attached to this document.

Tax Parcel Nos.: A portion of Tax Parcel Nos. 21819130101 and2l8l9430l00

Reference No.: None
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EASEMENT AGREEMENT

THIS EASEMENT AGREEMENT (the "Agreement") is made this day
of 2017, by and between the Nisqually Indian Tribe, a federally recognized
Indian Tribe (the "Nisqually Tribe"), Grantor, and the City of Olympia, a Washington
municipal corporation (the "City"), Grantee; the City and the Nisqually Tribe are each
sometimes referred to herein as a "Partyr" and collectively as the "Partiesr" based upon the
following:

RECITALS

A. WHEREAS, the Nisqually Tribe is the owner of that certain real property
situate in Thurston County, Washington and legally described in attached Exhibit A which is
incorporated herein by reference (the'oBurdened Property"); and

B. WHEREAS, the Easement granted herein is located upon real property
depicted in Boundary Line Adjustment (BLA) No. 15-118253 TC, recorded under Auditor's
Number 4495088; and

C. V/HEREAS, the City and the Nisqually Tribe are parties to a Memorandum of
Agreement dated as of i|i4ay 14,2008 (as amended and as it may hereafter be amended, the
"MOA"), a copy of which is attached hereto and incorporated herein by reference as Exhibit
B; and

D. WHEREAS, among other things, the MOA contemplates the City's desire to
work cooperatively with the Nisqually Tribe on shared issues of water conservation and
availability, and the Nisqually Tribe's similar desire to collaborate with the City; and

E. WHEREAS, the City and the Nisqually Tribe want to provide for an easement
for the inspection, construction, repair, operation, preservation and protection, and
maintenance of the City's well, well house, pumps, water lines and fire hydrant for fire
suppression and to provide water service for single family residential water supply for
neighboring Tax Parcels 218193 10201 and2l8l93l0202; and

NOW, THEREFORE, in consideration of the recitals, grants and covenants contained
herein, and which recitals are incorporated into this Agreement and made part hereof, and
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Parties agree as follows:

Õ
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AGREEMENT

1. Grant of Facilitv Easement. The Nisqually Tribe grants to the City a perpetual,
exclusive easement (the "Potable Water Well and System Easement") for the sole purpose
of inspection, maintenance, construction, repair, replacement, preservation and protection, and
operation of the water well, well house, well pumps, electrical or other power source related
thereto, water lines emanating therefrom, as described in Exhibit A attached hereto, fire
suppression water lines and the fire hydrant associated therewith, on, over, in, under and
across that portion of the Burdened Property described in attached Exhibit A and upon real
property depicted in Boundary Line Adjustment (BLA) No. 15-118253 TC, recorded under
Auditor's Number 4495088; (the "Potable Water Well and System Easement Area"). The
Nisqually Tribe shall not install any above-ground improvements in the Facility Easement
Area.

2. Grant of Access Easement. The Nisqually Tribe hereby grants to the City a

non-exclusive easement for vehicular and pedestrian ingress and egress to the Facility
Easement Area ("Access Easement"), as reasonably necessary for the inspection, maintenance,
construction, repair, replacement, preservation and protection, and operation, of the water well-
field, well pumps, electrical or other power source related thereto, water lines emanating
therefrom, fire suppression water lines and the fire hydrant associated therewith on, over, in,
under and across the Burdened Property.

The Nisqually Tribe acknowledges that the City uses the Existing Paved Road, as

depicted in Boundary Line Adjustment (BLA) No. 15-118253 TC, recorded under Auditor's
Number 4495088, and the Parties shall reasonably coordinate their use of the Existing Paved
Road so as to minimize interference with each other's activities. The Nisqually Tribe shall not
alter the Existing Paved Road or perform any construction in or around the Existing Paved
Road that will interfere with the City's easement rights granted herein without the express
written consent of the City. The City is not required to maintain or improve the Existing Paved
Road.

3. Grant of Easement for Educational and Scientific Purposes. The Nisqually
Tribe hereby grants to the City a non-exclusive easement for vehicular and pedestrian ingress
and egress to the Burdened Property, upon reasonable prior notice to the Nisqually Tribe, for
education and scientific purposes. Said access shall be coordinated with the Grantor to avoid
conflicts with events by the Nisqually Tribe.

4. As-Is Grant. The City accepts the Easements on an as-is basis, and
acknowledges that the Nisqually Tribe has made no representations whatsoever as to the
condition of the Easement Areas.

5. Use of Easement Areas. The City, at its sole cost and expense, shall be
responsible for the inspection, maintenance, construction, repair, replacement, preservation
and protection, and operation, of the Facility Easement Area. Without limiting the foregoing,
the City shall be solely responsible for establishing and paying for any utility services
required in connection with the Facility Easement Area. The City shall not permit waste,
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damage or injury to the Easement Areas, shall comply with all applicable laws, statutes,
orders, regulations, codes, rules and permit requirements, and shall be solely responsible for
any restoration or reconstruction of the Facility and Easement Areas if any damage occurs in
connection with the City's use of the Easement Areas or the inspection, maintenance,
construction, repair, replacement, preservation and protection, and operation, of the Facility
Easement Area. The owner of the Burdened Property may post notices in accordance with
applicable laws. The City shall secure all appropriate governmental approvals and permits for
any construction on the Easement Areas, and shall complete all work with due diligence and
in a good and workmanlike marìner.

6. Liens. The City shall keep the Easement Areas and the Burdened Property
free from any liens arising out of any work performed for, materials furnished to, or
obligations incurred by the City and shall indemnifu, defend, and hold the owner of the
Burdened Property harmless against the same.

7. Indemnification¡ Release. Each Party ("Indemnitor") shall indemnifu,
defend and hold the other party harmless from and against any and all liability, damages,
claims, costs or expenses, including attorneys' fees, arising from any negligent act or omission
of Indemnitor or its officers, contractors, licensees, agents, servants, employees, guests,
invitees or visitors in connection with this Agreement. V/ith respect to all or any portion of
the foregoing obligation that may be held to be within the purview of RCW 4.24.115, such
obligation shall apply only to the maximum extent permitted by RCW 4.24.115. The
foregoing indemnity is specifically and expressly intended to, constitute a waiver of
Indemnitor's immunity under Washington's Industrial Insurance Act, RCW Title 51, if
applicable, to the extent -necessary to provide the other party with a full and complete
indemnity from claims made by Indemnitor and its employees, to the extent provided herein.
Except as otherwise provided in this Section 7, the City agrees to use and occupy the
Easement Areas at its own risk and hereby releases the owner of the Burdened Property, its
agents and employees from all claims for any damage or injury to the fullest extent permiued
by law.

8. Insurance. The City shall at all times, at its sole cost and expense, keep in full
force and effect, through a municipal risk insurance pool, and/or shall cause its prime
contractor and subcontractors to maintain in full force and effect, a policy of commercial
'general liability insurance insuring against any and all claims or liability arising out of the
construction, use or maintenance of the Easement Areas or the Facility Easement Area, in an
amount not less than One Million Dollars ($1,000,000) per occurrence and not less than Five
Million Dollars ($5,000,000) in the aggregate, covering bodily injury to persons, including
death, and damage to property, and including automobile liability coverage and contractual
liability endorsement covering the indemnification covenant herein; and shall insure the
hazards of the Easement Areas and the insured party's operations thereon, including the acts
of its independent contractors. All such insurance shall (a) be issued by an insurance
company rated at least A X by Best's insurance; (b) in the case of liability insurance, name
the owner of the Burdened Property and its employees and agents as additional insureds; (c)
provide that it shall not be cancelled without at least thirty (30) days prior written notice by
the insurer to the owner of the Burdened Property; (d) in the case of liability insurance,
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include contractual liability coverage, including without limitation, the indemnif,rcation,
defense and hold harmless agreements required by this Agreement; and (e) state that the
insurance is primary over any policies carried by the owner of the Burdened Property with
any policy carried by the owner of the Burdened Property excess and noncontributory. Prior
to commencing any activity on or about the Easement Areas, the City shall provide a
certilrcate of insurance (on an ACORD 27 form) or similar form, evidencing that the
foregoing policies or participation in a municipal risk insurance pool are in full force and
effect.

9. Access. The owner of the Burdened Property shall have the right to enter the
Facility Easement Area at all reasonable times, and upon reasonable prior notice to the City,
for the pu{pose of inspecting the Facility Easement Area.

10. Dispute Resolution. In the event of a dispute between the Parties with respect
to this Easement Agreement, the following procedures and remedies shall apply:

(a) Step One - Negotiation. The Parties shall attempt to adjust their differences by
informal negotiation as described in Section 18(a) ("Dispute Resolution") of the MOA,
attached hereto as Exhibit B. Section 18(al of the MOA is hereby incorporated into this
Agreement as if fully set forth herein.

(b) Step Two - Mediation. If the dispute has not been resolved by negotiation
within ninety (90) days of the initial letter proposing negotiation, any Party may demand
mediation, which shall be conducted as described in Section 18(b) ("Dispute Resolution") of
the MOA. Section 18(b) of the MOA is hereby incorporated into this Agreement as if fully
set forth herein.

(c) Step Three - Litigation and Other Remedies. Unless otherwise agreed by the
Parties in writing, Step One and Step Two must be exhausted as a condition precedent to
filing of any action in Thurston County Superior Court or the United States District Court for
the W'estern District of Washington in Tacoma. A Party may initiate an action without
exhausting Steps One or Two if the statute of limitations is about to expire and the Parties
cannot reach a tolling agreement, or if either Party determines the public health, safety, or
welfare is threatened.

11. Waiver of Sovereisn Immunity. So that the City and Nisqually Tribe will be
sure that each of them may enforce the terms and conditions of this Agreement, each of the
Parties hereby covenants and agrees that each of them may sue or be sued to enforce or
interpret the terms, covenants and conditions of this Agreement or to enforce the obligations
or rights of the Parties under this Agreement in accordance with the terms and conditions set
forth in this Section.

(a) Forum. Any dispute, claim, or action arising out of or relating to this
Agreement, or any breach hereof, shall be brought in the State of V/ashington, Thurston
County Superior Court or the United States District Court for the Western District of
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Washington at Tacoma. For such purpose, each of the Parties hereby irrevocably submits to
the jurisdiction of such court, and the Parties agree that there is no jurisdiction over this
Agreement in any Tribal Court or Tribal administrative proceeding.

(b) Limited Waiver of Sovereign Immunity. The Nisqually Tribe hereby
specifically, expressly, and irrevocably waives its sovereign immunity as to the City as to any
dispute arising out of or relating to this Agreement. The Nisqually Tribe irrevocably waives
any claim of sovereign immunity as to actions at law and in equity and enforcement
proceedings brought by the City to interpret or enforce the Agreement. The Nisqually Tribe
expressly limits the waiver of immunity to the narrow purpose of interpreting or enforcing
this Agreement or resolving a dispute relating to the foregoing, and said waiver shall not
extend or apply to any other subject matter whatsoever.

(c) The Nisqually Tribe further consents to service of process out of such
aforementioned courts by the mailing of copies thereof by certified or registered mail, postage
prepaid, to the Nisqually Tribe at the address set forth in Section 12 below.

(d) Nothing contained in this Agreement shall be construed as waiving sovereign
immunity in any suit for payment of damages from lands or funds held in trust for the
Nisqually Tribe by the United States. Nothing contained in this Agreement shall be construed
as waiving sovereign immunity in any suit by any party other than the City.

12. Notice. Unless otherwise specified, all notices hereunder shall be in writing and
shall be effectively given when delivered personally on the date of delivery or, if mailed,
seven (7) days after deposit in the United States mail, first-class postage prepaid, certified or
registered. For purposes of notice, the addresses of the Parties shall be:

To Nisquallv Tribe: To Citv of Olvmpia:
Chairperson
Nisqually Indian Tribe
4820 She-Nah-Num Dr SE
Olympia, WA 98513

With a required copv to:
Office of the Tribal Attorney
Nisqually Indian Tribe
4820 She-Nah-Num Dr SE

Olympia, WA 98513

City Manager
City of Olympia
601 4th Ave E
PO Box 1967
Olympia, WA 98507-1967

With a required copy to:
City Attorney
City of Olympia
601 4th Ave E
PO Box 1967
Olympia, WA 98507-1967

13. Governing Law: Venue. This Agreement shall be governed by and construed in
accordance with the laws of the State of Washington, except to the extent preempted by
federal law. Venue for any claim, dispute or action arising out of or relating to this
Agreement shall lie in the Superior Court for the State of Washington at Thurston County or
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in the United States District Court for the Western District of V/ashington at Tacoma. Each
Party agrees that venue will lie in the forum in which a claim or action arising from or relating
to this Agreement is commenced and will remain in that forum until its ultimate resolution.
Each Party fuither waives its right to seek removal or remand from the forum in which a
claim or action arising from or relating to this Agreement is commenced. The Nisqually
Tribe hereby acknowledges that the provisions of Section 19 ("Waiver of Sovereign
Immunity") of the MOA (Exhibit B, attached hereto and incorporated herein by reference)
shall apply to this Agreement as if fully set forth herein.

14. Runs With the Land: Assignment. This Agreement constitutes a covenant
running with the Burdened Property and shall be binding upon and inure to the benefit of the
owner of the Burdened Property and its successors and assigns. The Easement is "in gross"
with respect to the City, meaning that the City's benefits and burdens under this Agreement
are personal to the City and do not run to the successors and assigns of any property owned by
the City. The City shall not transfer any rights or obligations under this Agreement (including
without limitation the Easement), except that the City may transfer its rights and obligations
under this Agreement to a goverrìmental entity with the advance written consent of the
Burdened Property owner, which shall not be unreasonably withheld. As a condition to any
transfer of any rights or obligations hereunder, the Burdened Property owner may require the
transferee to execute a written acknowledgment of the foregoing.

15. Integration; Amendments. The Parties hereto agree that this Agreement
supersedes all prior and contemporaneous understandings and agreements with respect to the
subject matter of this Agreement (but does not supersede or otherwise affect the MOA or any
agreement contemplated by the MOA) and the provisions of this Agreement are intended by
the Parties as the final expression of their agreement regarding the easements set forth herein.

16. No Waiver of Covenants. Failure of the Burdened Property owner to insist
upon strict performance of any of the covenants and agreements of this Agreement, or to
exercise any option herein conferred in any one or more instance, shall not be construed to be
a waiver or relinquishment of any such or other covenants or agreements, but the same shall
be and remain in full force and effect.

17. No Third Partv Beneficiaries. The Parties expressly do not intend to create
any right, obligation or liability, or promise any performance, to any third party. The Parties
have not created, and do not intend to give rise to, any right for any third party to enforce this
Agreement.

ISignatures on following pages.]
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DATED this _ day of 2017

Grantor:
NISQUALLY INDIAN TRIBE, a federally
recognized Indian tribe

Signature
Name [print]:
Its: Chairperson

Grantee:
CITY OF OLYMPIA, a Washington municipal
corporation

Signattire
Name: lprint]

By:

By

Its: Mayor

Signature
Name: [print]
Its: City Manager
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Acknowledgements

STATE OF WASHTNGTON )
:

coLrNTY OF THURSTON )

SS

On the day of _ 2017, before me, a Notary Public in and
for the State of Washington, duly commissioned and sworn, personally appeared Farron
McCloud, to me known to be the Chairperson of the Nisqually Indian Tribe, a federally
recognized Indian tribe, who executed the foregoing instrument and acknowledged the said
instrument to be the free and voluntary act and deed of said municipal corporation for the uses
and purposes therein mentioned and on oath states that he is authorized to execute the said
instrument.

WITNESS my hand and official seal the day and year first above written.

Signature
Print Name:
NOTARY PUBLIC in and for the State
of Washington, residing at
My commission exprres

STATE OF WASHTNGTON )
ss.

couNTY oF THURSTON )

On the day of _ 2017, before me, a Notary Public in and
for the State of Washington, duly commissioned and sworn, personally appeared Cheryl
Selby, to me known to be the Mayor of the City of Olympia, a municipal corporation, who
executed the foregoing instrument and acknowledged the said instrument to be the free and
voluntary act and deed of said municipal corporation for the uses and purposes therein
mentioned and on oath states that she is authorized to execute the said instrument.

WITNESS my hand and official seal the day and year first above written.

Signature
Print Name:
NOTARY PUBLIC in and for the State
of Washington, residing at
My commission expires
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STATE OF WASHTNGTON )
ss.

couNTY oF THURSTON )

On the day of _ 2017, before me, a Notary Public in and
for the State of Washington, duly commissioned and sworn, personally appeared Steven R.
Hall, to me known to be the City Manager of the City of Olympia, a municipal corporation,
who executed the foregoing instrument and acknowledged the said instrument to be the free
and voluntary act and deed of said municipal corporation for the uses and purposes therein
mentioned and on oath states that he is authorized to execute the said instrument.

WITNESS my hand and official seal the day and year first above written.

Signature
Print Name:
NOTARY PUBLIC in and for the State of
V/ashington, residing at
My commission expires
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EXHIBIT A

Legal Description of the Burdened Property

Tract 1:

Parcel "4" of Thurston County Boundary Line Adjustment No. l5-1 18253 TC, recorded
under Auditor's File No. 4495088, being more particularly described as follows:

A portion of the South half of Section 19, Township l8 North, Range 1 East, Willamette
Meridian, V/ashington, described as follows;
Commencing at the Southwest corner of said Section 1 9; thence North l" 58'24" East, 2657 .49
feet along the V/est linè of said Section to the West Quarter corner of said Section; thence
along the east-west center Section line South 88o29'02" East, 1319.53 feet to the CW 1/16
corner, being the POINT OF BEGINNING;
Thence continuing along said line South 88"29'02'East, 3371.91 feet to the centerline of Old
Pacific Highway;
Thence along said Highway centerline the following five courses;
Along a curve to the left 104.60 feet, said curve having a radius of 818.51 feet, a delta angle
of 7"19'20", and a chord bearing and distance of South 26o30'45" East, 104.53 feet;
Thence South 30"10'24" East,7l8.60 feet to a point of curvature;
Thence along a curve to the right 95 I .43 feet, said curve having a radius of 8 1 9.02 feet, a
delta angle of 66o33'31", and a chord bearing and distance of South 3"08'50" West, 898.83
feet;
Thence South 36o25'36" West, 241.60 feet to a point of curvature;
Thence along a curye to the right 623.20 feet, said curve having a radius of 819.02 feet, a
delta angle of 43o35'50", and a chord bearing and distance of South 58o15'53" West, 608.28
feet;
Thence leaving said centerline North 59o36'57'West, 81.12 feet to the northerly Right-of-
V/ay of said Highway;
Thence continuing North 59"36'57'West, 396.95 feet;
Thence North 6600'17" West, 636.93 feet;
Thence South 86"13'21" W'est, 314.20 feet;
Thence North 83"34'34" West, II44.87 feet to the East line of Short Plat SS-2203, AFN
8709110024, records of Thurston County, Washington;
Thence tracing said Short Plat boundary North Io29'22" Bast,547.61 feet;
Thence North 88o30'38" West, 410.98 feet to the easterly Right-oÊWay line of Old Pacific
Highway;
Thence continuing North 88"30'38" West, 30.42 feet to the centerline of said Highway;
Thence along said centerline North 8o05'22" West, 173.99 feet to a point of curvature;
Thence along a curve to the left 561.85 feet, said curve having a radius of 1534.98 feet, a
delta angle of 20o58'19", and a chord bearing a distance of North 18o34'59" West, 558.72 feet
to the West line of the Northeast Quarter of the Southwest Quarter of said Section;
Thence along said'West line North 1"39'26u East, 351.81 feet to the POINT OF
BEGINNING.
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EXCEPTING THEREFROM: Old Pacific Highway and Burlington Northern Railroad
Rights-of-Way.

Tract2:
Parcel"C"ofThurstonCountyBoundaryLineAdjustmentNo. 15-118253 TC,recorded
under Auditor's File No. 4495088 , being more particularly described as follows:

A portion of the South half of Section 19, Township 18 North, Range 1 East, Willamette
Meridian, Washington, described as follows;
Commencing at the Southwest corner of said Section 19; thence South 88o40'06" East,
2668.42 feet along the South line of said Section to the South quarter corner; thence along the
North-South center Section line North 1"20'25" Basf,936.21 feet to the POINT OF
BEGINNING;
Thence South 83"34'34" Bast,479.66 feet;
Thence North 86"I3'2I" Bast,304.72 feet;
Thence South 66"00'17" East, 618.75 feet;
Thence South 59"36'57" 8ast,394.56 feet to the centerline of Old Pacific Highway;
Thence along said Highway centerline the following five courses;
Along a curve to the right 162.31 feet, said curve having a radius of 819.02 feet, a delta angle
of ll"2l'17 ", and a chord bearing and distance of North 87o15'03" West, 162.04 feet;
Thence North 81"34'24" West, 654.30 feet to a point of curvature;
Thence along a curve to the left 295.80 feet, said curye having a radius of 955.37 feet, a delta
angle of I7o44'23", and a chord bearing and distance of South 89"32'47u West, 294.62 feet;
Thence South 80o40'36" West, 584.10 feet to a point of curvature;
Thence along a curve to the right706.22 fee\ said curve having a radius of 990.00 feet, a
delta angle of 40"52'19", and a chord bearing and distance of North 78o53'15" West, 691.34
feet;
Thence leaving said centerline North 1"29'22" East,419.42 feet;
Thence South 83"34'34u East, 665.38 feet to the POINT OF BEGINNING.

EXCEPTING THEREFROM: Old Pacific Highway Right-of-Way

Potable Water Well System Easement:
An access and maintenance easement over and across Parcels "A" and "C" of Thurston
County Boundary Line Adjustment No. 15-1 18253 TC, recorded under Auditor's File No.
4495088, Thurston County records, for the purpose of maintaining the potable water well and
system located on said Parcel o'C" thatprovides water service to Lots 2 and 3 of Short Plat
No. SS-2203 recorded in Volume 22,Page 36
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EXHIBIT B

MEwToRANDUM or AcREEMENT
BPTNMNN Trrp CIrv or OryuPTA, WASHINGToN

AND Tss Nrseunrtv lrtularu TRlnn
15310

THIS MEMORANDUM OF AGREEMENT ("Agreement") is entered by and
between the City of Olympia, a non-charter, optional municipal code city of the State of
Washington ("Olympia") ancl the Nisqually Indian Tribe, a federally recognized Indian
tribe ("Nisqually Tribe"). Olympia ar.rd the Nisqually Tribe are each a"Patt ¡" and are
collectively referred to as the "Parties."

WHEREAS, the Nisqually Inclian Tribe is the successor descendent errtity of the
Nisqually Nation sigr"ratory to the Treaty of Medicine Creek of 1854 (10 Stat. 1132), and
unto this day has retainecl and maintainecl its Tribal identity, its governing body, and its
sovereign powers; and

WHEREAS, the City of Olympia, Washington is a noncharter cocle city existing
under and by üirtue of Waslrington state law, and possesses all the rights, privileges
and powers granted thereunder; and

WHEREAS, Olynrpia owns real property in Thurston Cognfy, Washington, in an
area known as McAllister Springs and is currently utilizing the Springs for a significant
portion of its water supply and is in the process of developing a wellfield to replace its
existing water supply at McAllister Springs; and

, WHEREAS, Olympia will be changing the points of withdrawal of some
municipal purpose water rights from McAllister Springs and Abbot Springs to the new
McAllister Wellfield; and

WHEREAS, Olympia is seeking to develop the McAllister Wellfield as a more
protected source of water supply; and

WHEREAS, Olympia is requirecl ,rr,à", the federal Safe Drinking Water Act to
either install costly ultraviolet light disinfection treatment ât McAllister Springs by
October, 2012 or develop a replacement water source; and

WHEREAS, time is of the essence for Olyrnpia to develop the McAllister
Wellfield since it will take an exte:rsive period of time to design, obtain regirlatory
approval, and construct an ultraviolet disinfection treatment system; and

WHEREAS, the City of 'Olympia has expresserl its desire, through its City
Council, to work cooperatively with the Nisqually Intlian Tribe on the shared issues o[
water conservation ancl availability; and



EXHIBIT B

WI{EREAS, th" trtir.lually Inclian Tritre, ttuough its Tribal Council, has also
expressed a similar clesire to collaborate with the City of Olympia; and

NOW TI-IEREFORE in consicleration of the foregoing recitals, incorporatecl
herein, and mutual covenants and promises contained herein, the Parties hereby agree
as follows:

1. Effective Date. This Arrecment shall take effect on the first daLe l"Effective
Date") when all of the following events have occurrecl: (i) the Nisqually Tribe has duly
executed the Agreement pursuanù to the authorizing resolution of the Tribal Council,
which resolution wili be attached hereto as Exhibit A, and (ii)Olympia has duly
executecl the Agreement pursuant to the authorizing resolution of the City Council,
which resolution will be attached hereto as Exhibit B.

2. Defined Terms.

(u) "Wellfield Water Rights" means the water rights approvec-l for change or
transfet by the Washingion Siate Department of Ecology ("Ecolog]¡") from McAllister
Springs ancl Abbot Springs to the McAllister Weilfield. The final decision(s) of Ecology
relating to the Wellfield Water Rights will be added to this Agreement as Exhibit G.

(b) "Grounclwater Wells" means all of the wells associated with the
McAllister Wellfielcl that are authorized points of withclrawal under the Wellfield
Water Rights ancl that may be authorized in the future.

(c) "MGD" means million gallons per day.

(tf) "Mitigation Plan" means the McAllister Wellfield Mitigation Plan
submittecl in support of Olympia's McAllister Springs and Abbot Springs water right
change/transfer applications and approved by Ecology. Once approvecl, the final
Mitigation Plan will be attached to this Agreement as Ëxhibit F.

(*) "McAllister Springs.Municipal Water Right" means water right certificate
number 8030, autlrorizing withdrawal of up to 25 cubic feet per second ("cfs"), and
water right certificate number 52-001105C, authorizing an additional withclrawal of up
to 5.33 cfs-

(f) "Abbot Water means water right permit number
1079"1., authorizing tlre clevelopment of a water sclurce with a maximum withclrawal rate
of 10 cfs.

(g) "McAllister We-llfielc1" means a collection of wells that will be the
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EXHIBIT B

authorizecl points of withdrawal for the Wellfielcl Water Rights and which will be
located approximately 0,8 miles southeast of McAllister Springs within Township 1.8

North" Range 1 East, Section 29.

(h) "Ecolory" means the Waslúngton State Department of Ecology, and any
successor agency, department or unit of the State of Washington.

3. Water Transfer Application.

' (u) Within 45 days of the Effective Date, Olympia shall submit to Ecology an
update of the applications (the "Application") to change and t¡ansfer both the
McAllister Springs Municipal Water Right and the Abbott Springs Municipal Water
Right to the new McAllister Wellfield.

(b) The Application shall request transfer to the McAllister Wellfield of thirty
and thirty-three hundredths (30.33) cfs (19.6 MGD) uncler the McAllister Sprirrgs
Municipal Water Right and ten (10) cfs (6.46 MGD) under the Abbot Springs Municipal
Water Right, which quantities are to be fully aclditive (as clefined in Dept. of Ecology
Policy No. 1040, dated March 9,2006).

(.) The Parties intend to allocate quantities availabie under the Abbot Springs
Municipal Water Right so that Olympia shall receiveSS.'1,"/" anel the Nisqually Tribe
shall receive 46.9%, and the Application shall request this allocation. If Ecology in
deciding the Application establishes an a¡rnual quantity limit on the Abbot Springs
Municipal Water Right, this arurual quantity will be divided between the Parties
according to foregoing percentages. The Nisqually Tribe's share of the'Abbot Springs
Municipal Water Right as provided in this paragraph is referred to herein as the
Nisqually Tribe's "Wai!erl\llq!g-"

(d) Each Party shall be responsible for identifying its proposed use(s) of
water, for preparing and submitting all necessary information in support of same, and
for all costs alrd expenses.

(e) The Parties âgree to jointly develop a Mitigation Plan in support of the
Application, and to submit the Mitigation Plan to Ecology no later than 75 days from
the date of submittal of the Application.

(0 The Nisqually Tribe's responsibility for performing mitigation of the
Application's potential impacts on the Nisqually River will be met primarily through
the following three steps.

"Strearn Beqtoration Element" nìeans restoration work on
, Ohop Creek ancl Muck Creek that will result in improved

{i)
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EXHIBIT B

base flows in the creeks and the Nisqually River.'
Description of the work shall be completed by the Nisqually
Tribe and be reacly for inclusion in the Mitigation Plan no
later than ninety (90) days frorn the Effective Date. The
Nisqually Tribe shall describe the base flow benefits, which
shall be completecl by the Nisqually Tribe ancl be reatly for
inclusion in the Mitigation Plan no later than ninety (90)

days from the Ef{ective Date.

"Tribal Wells Elemelt" means discontinuation of certain
groundwater wells that currently diaw grounr{water in
hydraulic corrtinuity with the Nisqually River and
discontinuing ground water withdrawals in the vicinity of
saicl wells. The Nisqually Tribe will map anci identify the
land area and aquifer(s) where ground water withclrawals
will be discontinuec{ (the "No Well Zone"), describe the
scope and effect of a Nisqually Tribal Code provision to be
adopted to irnplement the No Well Zone, model the flow
benefits to the Nisqually River resulting from the well
discontinuation action, ancl propose an implementation
schedule (more fully described in paragraph 3(h) below).
Said work shall be completed by the Nisqually Tribe and be
reacly for inclusion in the Mitigation Plan no later than
ninety (90) ctays from the Effective Date. Within ninety (90)
days from the Effective Datr-, the Nisqually Tribe will
complete a draft of a No Well Zone.regulation as an
amendmerrt to the Nisqually Tribal Code that will prohibit
the drilling or use of grouncl water wells in the identified
area and aquifer(s) ("Tribal Cocìe Provision"), as well as a

schedule for adoption. The Nisqually Tribe will adopt the
Tribal Cocle Provjsion in accordance with the approved
schedule and within L5 days after its adoption, the Tribal
Code Provision will be subrnitted by the Nisqually Tribe to
Ecology in support of the Application.

"Tacoma Element" mearÌs a written agreement between the
Nisqually Tribe and Tacoma Ciiy Light. The Agreement t

between the Nisqually Tribe and Tacoma City Light shall be
completed by the Nisqually Tribe and be reacly for inclusion
in the Mitigation PIan no later than ninety (90) days from the
Effective Date. The provisions in the agreement between the
Nisqually Tribe and Tacoma City Light that ensure
mitigation of the Application's potential impacts on the
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EXHIBIT B

Nisqually River shall automatically apply as needed and
shall be subject to Ecology oversight.

The Parties intend for all of the above "Elements" and their components identified
above to become a part of Exhibit F after Ecology approval. The Tribal Wells Element
and the Tacoma Element are continuing mitigation obligations on the part of the
Nisqually Tribe, or its permitted successors and assi¡¡rs. Notl'ring in the Nisqually
Tribe's performance of the Tribal Wells Elenent, including enactment of the Tribal
Code Provision, constitutes or shall be deerned to constitute a conveyance,
encumbrance, or alienation of the Nisqually Tribe's federal reserved water rights.

(S) The "implementation schedule" in paragraph 3(t)(iii) above means that
the Nisqually Tribe will propose a timetable for discontinuing use of the Tribal Wells,
which entails the Nisqually Tribe's development and use of its Water Allocation at the
McAllister Wellfield for drinking water supply.

0l The Nisqually Tribe shall write a letter of support for the Application
regarding the McAllister Springs Municipal Water Right and the Abbot Springs
Municipàl Water Right. This letter of support shall be submitted to Ecology along with '

the Mitigaticin Plan ancl express support for the Mitigation Plan and resulting
mitigation requirements,

4. Water Rights Ownership. The Nisqually Tribe's share of water contemplated by
this Agreement (i,e., Water Allocatiorr) shall come from the Abbot Springs Municipal
Water Right. After completion of all actions contemplated in Section 5 of this
Agreemerrt, Olympia shall retain ownership over the complete McAllister Springs
Murricipal Water Right and fifty three and one tenths percent (53.1%) of the Abbot
Springs Municipai Water Right.

5. Water Rieht Lease and Cont¿evançes.

a) In the event that the Application is finally approved by Ecology, is beyond
the time for filing any appeal, is not subject to any appeals, any and all appeals have been
finally resolved and are beyond the time for filing any further appeal, and the Nisqually
Tribe has completed all of the mitigation Elements set forth in paragraph 3(q, ilre Parties
shall enter a lease, substantially in form attached hereto as Exhibit Ç for the Nisqually
Tribe's Water Allocation ("Lease"). The Parties intend for the Lease to be entered and
take effect in the event that US Approval has not yet been obtained; if US Approval has
been obtained, then the Nisqually Tribe may elect to proceed or continue uncler the
Lease. or to request Deed conveyance as proviclec{ below. The Lease shall have an initial
term of 99 years, subject to extension. The Lease shall contain a tcrmination provision
in the event that ihe Nisqually Tribe rloes not perform the continu.ing mitigation
obligations (i.c., the Tribal Wells ancl Tacoma Elements), providec{ that Lease
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EXHIBIT B

tertnination shall take effect 180 days after written notice to the Nisqually Tribe

b) In the event that the Application is finally approvecl by Ecology, is beyond
the time for filing any appeal, is not subject to any appeals, any and all appeals have been
finally ¡esolved and are beyond the time for filing any further appeal, then Olympia, upon
written ¡equestfrom the Nisqually Tribe will convey title and ownership to the Water
Allocation (i.e.,46.9% of the Abbot Springs Municipal Water Right) to the Nisqually
Tribe in two stages anc{ subject to further preconditions as follows.

I In the event that the Nisqually Tribe has completet{ (as of the date of
the Nisqually Tribds written request) the Stream Restoration Element of its
mitigation obligations, and Ecology has confirmed satisfactory completion of the
same consistent with requirements of the approval set forth in Exhibit F, Olympia
will convey title and ownership of a portion of the Water Allocation equal to the
proportional mitigation quantity achieved by the Stream Restoration Element as
recognized by Ecology, up to a maximum of one and fifty-five hunclreclths (1.55) cfs
(1 MGD). Conveyance shall be macle by deed, which shall be substantially in the
form attached hereto as Exhibit D ("Peed"). The Deed shall provide for a right
of reversion of said Water Allocation to Olympia

iÐ In the events that this Agreement has beenapproved by the United
States pursuant to Paragraph 24(b), the Nisqually Tribe is performing (as of the
date of the Nisqually Tribe's written request) the Tacoma Element and the Tribal
Wells Element of its mitigation obligations, and Ecology has confirmed satisfactory
completion of the same consistent witlì requirements of the approval set forth.in
Exhibit F, Olympia will convey title and ownership of the balance of the Water
Allocation. Conveyance shall be made by the Deed substantially in the form
attached hereto as Exhibit D. The Deed shall provicle for a right of reversion of
saicl Water Allocation to Olympia.

(c) In the event the Nisqually Tribe fails to continue to perform one or more
of its continuing mitigation obligations as provided under paiagraph 10 and Olympia
receives an order or directive.from Ecology, or its successor or a court of cornpetent
jurisdiction, that restricts Olym¡:ia's atrility to exercise its Wellfield Water Rights
because of the failure of such mitigation, Olympia may seek to enforce its rights u¡rder
this Agreement as follows. In such event, the Parties agree that the "public health,
safety, or welfare" provision in section 18(c) (i.e., dispute resolution process) of this
Agreement applies to Olympia's pursuit of the following remeclies.

i) Restrictions on the pumping or use of the Wellfield Watel Rights
shall be applied to or enforcecl against the Nistlually Tribe's wells al the
McAllister Wellfield (i.e., to límit the Nisqually Tribe's exercise of its
Water Allocation), such that Olympia may continue to exercise fully its
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Wellfielcl Water Rights without limitation or iestriction by such Ecology
oreler or directive.

iÐ Olympia may seek to enforce the remedies in lease, deed, or
easement including without limitation the rigþt of reversion in one or both
of the Deeds.

iiÐ Olympia may seek any other remedies available at law or in equity

ç. New Wa.tgr Application. In the event that Ecology's final decision approving the
Application results a quantity less than ten (L0) cfs (6.46 MGD) uncier the Abbot Springs
Municipal Water Right, then both Parties agree to pursue, jointly, new water rights at
the McAllister Wellfield in an amount equal to the reduction ("New Water Rights"). If
Ecology's final clecisioll on an application for New Water Rights results an
appropriation of less than 1 MGD to the Nisqually Tribe and the Nisqually Tribe has
performed the Stream Restoration Element, upon request by the Nisquaily Tribe
Olympia will provide partial cost ¡eimbursement of costs incurred in performing the
Stream'Restoration Element. The amount of the partial cost reimbursement request will
not exceed five hunr.ired thousand dollars ($500,000,00) per cfs of the quantitative
mitigation value of the Stream Restoration Element recognized by Ecology, in its
clecision approving the Application (or of any reviewing tribunal in the event of alr
appeal). For illustration purposes only, if Ecology determines that the rnitigation
quantity of the Stream Restoration Element is 0.5 cfs, then the Nisqually Tribe's request
for partial cost reimbursement could not exceed $250,000.00. As an alternafive to partial
cost reimbursement, Olympia may at its option make up the Nisqually Tribe's water
shortfali by supplying up to 1 MGD from Olympia's Wellfield Water Rights on terms
and conditions to be negotiatetl in gootì faith.

7. Wellfield Development. City of Olympia and the Nisqúally Tribe shall develop
their respective shares of the McAllister Wellfield based on the quantities approvecl
under the Application and any new water application submitted under paragraph 6
above. The Parties intend for the Nisqually Tribe to operate a waterworks at the
McAllister Wellfieicl, either on its own ot jointly with Olympia.

(a) Olympia ancl the Nisqually Tribe shall jointly develop a pre-cìesign report
that outlines the general design ancl location of facilities for the well field, further
details of which may be agreed upon under a separate Memorandum of Agreement.
The Parties agree to share the costs of the pre-clesign report on a pro-rata basis based on
shares of water to be developecl at the McAllister Wellfield.

(lr) Baseci on the pre-design report, the parties will negotiate in gooc'l faith to
determine how best to design, construct and operate the necessary facilities to exercise
their respective shares of the Wellfield Water Rights. The good faith negotiations shall
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take into account and make appropriate provision for the legal instrument under which
the Nisqually Tribe holds its Water Allocation at tl'rat time (i.e., Deed or Lease). If the
Parties agree to exercise their respective water rights jointly, the Parties shall negotiate
and execute a separate ioint facilities agreement providing for payment of costs on a
pro-rata basis ancl for other necessary and appropriate terms. If the Parties clecide to
exercise their respective water rights separately, the Parties shall cover their respective
costs for the exercise of saitl rights.

(c) In any event, the Parties shall consult on the tlesign ancl location of
facilities in order to minimize any interference that will negatively affect the exercise of
the water rights of either Party.

Wellfield.

(a) Olympia will retain ownership of the McAllister Wellfield property,
subject to the Easement in the event it is granted under paragraph 9.

(b) The Nisqually Tribe shall be solely responsible for securing arry and all
necessaly lancl rights, access rights, easements, or other rights or approv¿rls regarding
property not ownecl by Olympia.

(.) The Parties will identify and install any required joint security measures
for the protection of the McAllister well field with costs shared on â pro-rata basis based
on the shares of water to be developed at the Wellfield. Each Party will be responsible
for additional, separate security systems for their individual walerworks operations, if
applicable

(d) The Parties shall negotiate in good faith to agree to develop arì emergency
mutual aid agreement to include an emergency intertie at the well fielcl.

(e) The Nisqually Tribe agrees to comply with Department of Health sanitary
controls ancl Olympia's Wellheatl Protection Plan requiremerìts on the welt fieìd
property.

(Ð TLe Parties agree to meter all water production from the well field and
record source production data on a monthly basis or more often if requirecl as a
condition of the water right. The parties agree to share water productíon information
uPon request.

(g) The Parties agree to comply with all water right conclitions as mandated
by Departrnent of Ecology or otherwise mandated by a court of law of competent
iuriscliction.
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9. Grant of Easernent, Simultaneous with the Parties' execution of the Lease or with
Olympia's issuance of the Deed under paragraph s(bxi), Oiympia shall grant an
exclusive, perpetual easement to the Nisqually Tribe for the sole purpose of
construction and operation of water facilities and access to these facilities in order to
exercise the Nisqualiy Tribe's Water Allocation in all manners conforming to public law
("Easemenf'). The Parties shall negotiate in good faith to deternúne the specific
location ancl dimensions of the Easement area. The Easement area shall be a sufficient
size only to exercise the Nisqually Tribe's Water Allocation, shall not exceed tyo (2)
acres in size, ancl shall be located within the eastern portion of,the Wellfielcl. Olympia
will survey ancl record the Easernent after r"regotiation with the Nisqually Tribe for its
location and size, based upon the pre-design report. The Easement shall be
substantially in the form attached hereto as Exhibit E. The Nisqually Tribe may transfer
or convey the Easement to a goverrunentalentity with the advance written consent of
Olympia, which shall not be unreasonably withheld. Any transfer of the Easement by
the Nisqually Tribe shall not affect the Nisqually Tribe's obligation to perform
mitigation uncler this Agreement, As a condition to 4ny transfer of the Easement,
Olympia may retluire the transferee to execute a written acknowledgment that
Nisqually Tribe's failure to perform mitigation obligations under this Agreement shall
constitute a default under the Easernent. In the event tl-ie Parties enter a joint facilities
agreement and decicle to exercise their respective Wellfield Water Rights together, then
such joint facilities agreement shall provide for the termination or other appropriate
disposition of the Easement.

10. Nisqually Tribe Mitigation Obligation. The Nisqually Tribe shall be responsible
for all costs and all actions arising from or relating to implementation of or compliance
with the Mitigation Plan as to the Nisqually River. The Parties acknowledge that
portions t-¡f the Nisqually Tribe's responsibilities uncler the Mitigation Plan may be
performed by agents of the Tritre. In accort-lance with Paragraph 3(f), the Nisqually
Tribe shall execute an agreement, within ninety (90) days of the Effective Date, with
Tacoma City Light for performance of mitigation in perpetuity as to the Nisqually
River. The Nisqually Tribe's proposed mitigation for all imþacts to the Nisqualty River
(i.e., the Stream Restoration and Tribal Wells Elements) will be submitted to Olympia
for its review anrl approval prior to its inclusion in the final Mitigation Plan to be
submitted to Ecology as outlined in paragraph 3(e). Ail actions necessar)¡ to implement
the Mitigation PIan for ihe Nisqually River must be completecl by the Nisqually Tribe
consistent with the requirements and timeframes set fortl'r in the Mitigation Plan. The
Nisqually Tribc-'s obligation to implement the Mitigation Plan and to satisfy all
applicable requirements is a continuous and ongoing obligation. Specifically, but
without limitation, repealing, suspending or failing to enforce the Tribal Code Provision
would constitute a failure of the Tribai Wells Element.

1'1-.. Olympia Mitigation Obligation. Olympia shall be responsible for all costs and
actions arising from or relating to implementation of or compliance with the Mitigation
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Plan approved by Ecology as to Woodland Creek, Long Lake, Pattison Lake, Hicks
Lake, Lake St. Clair and the Deschutes River. The Parties acknowledge that a portion of
Olyrnpia's responsibilities for mitigating þotential impacts of the Application may be
done by the agents of the City of Olympia ancl by the City of Lacey through a separate
agreement between Olympia and the City of Lacey for performance of mitigation in
perpetuity as to Wooclland Creek, Long Lake Pattison Lake and Hicks Lårke. The Lacey
Agreement will be includecl in Exhibit F. All actions necessary to implement the
Mitigation Plan for these water bodies are the responsibility of Olympia and must be
completed consistent with the requirements and timeframes set forth in the Mitigation
Plan approved by Ecology. Olympia's obligation to implement the Mitigation Plan and
to satisÉy all applicable requirements is a continuous and ongoing obligation.

12. Woodland Creek. Olympia and the Nisquaily Tribe resolve that it is a shared,
long-term goal tb improve the health of Woodland Creek and to restore Woodland
Creek as continuously-viable fish habitat. The Parties agree to work cooperatively to
protect Woodland Creek, including, but not limited to, working with Thurston County
on land use designations along the creek.

13. Mufual lndemnit)¡. Each Party indernnifies and holds harmless the other Party,
its electecl officials, officers, agents, and employees frorn and against any and all thircl-
party claims, suits, or causes of action (including but rtot limited to damages,
judgments, settlements, attorneys' fees, and costs) arising out of or relating to the
perforrnance of its obligations under this Agteement.

14. McAllister Springs and Abbot Springs Properti¡. Olympia shall retain ownership
of the McAllister Springs ancl Abbott Springs.properties. Olympia ancl Nisqually Tribe
shall negotiate in good faith to reach agreernent regarcling long-term use of the
McAllister and Abbot Springs properties once the Wellfield is cleveloped and
McAllister Springs is no longer used as a'waterworks. The Parties intend to negotiate
an agreement to provide conservation restrictions, running with the land and recorded
in the Thurston County Assessor records, for the benefit of the Nisqualty Indian Tribe
so as to ensure the perpetual state of conservation necessary for spiritual and healing
ceremonies, and shall substantially limit access antl structures on the properties. Prior
to entry of such agreement, or in the event the Parties cannot reach such agreement,
Olympia agrees to provide Nisqually Tribe reasonable access to the McAllister Springs
property for spiritual ancl healing ceremonies or other activities that tlo not threaten
water quality.

15. Stewardship Coalition- Olympia ancl the Nisqually Tribe agree to form a
Stewarr-{ship Coalition, which shall incluc{e, but not be limitec{ to:

(a) Water conservation commitmerrts, joint aquifer protection, sharing of
water use and quality data, rnonitoring of mitigation; and
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(b) Funding for staffing anc{ stewardship related projects

'[he Stewardship Coalition is an open oiganization which conternplates other water
purveyors joining the Coalition. Other agreements, which shall not supersede this
Agreement, shall be made among tl're Coalition parties-

16. Notice. Unless otherwise specifiecl, all notices hereunder shall be in writing and
shall be effectively given when delivered personally, on the date of delivery or, if mailed,
seven (Q days after deposit in the United States mail, first-class postage prepaid, certified
or registered. For purposes o{ notice, the addresses of the Parties shall be:

To Nisquall)¡ Tribe:
Chairman
4820 She Nah Num Dr SE

Olyrnpia WA 98513

With a requireclcopy to:
Office of the Tribal Attorney
4820 She Nah Num Dr SE

Olympia WA 98513

To Olvmpia:+

City Manager
900 Plum StreetSË/P.O. Box1967
Olympia WA98507-1967

With a copy required to:
City Attorney
900 Plum Street SE/P.O. Box7967
Olympia w 498507-1967

17. Governiug Law and Venue. This Agreemeirt shall be governed by and construed
in accordance with the laws of the State of Washington, except to the extent preempterJ
by federal law. Venue for any claim, dispute or action arising out of or relating to this
Agreement shall lie in the Superior Court for the State of Washington at Thurston
County or in the United Siates District Court for the Western District of Washington at.

. Tacoma. Each Party agrees that venue will lie in the forum in which a claim or action
arising from or relating to this Agreement is commenced and will remain in that forum
until its ultimate resolution. Each Party further waives its right to seek removal or
remand from the forum in which a clairn or action arising from or relating to this
Agreement is commenced.

18. Dispute Resolution.

(u) Step One - Negotiation. In the event of a dispute conceruing any
matter pertaining to this Agreement, the Parties involved shall attempt to adjust their
differerrces by informal negotiation. The Party perceiving a dispute or disagreement
persisting after informal attempts at resolution shall notify the other Party in writirrg of
the general nature of the issues. The letter shall be iclentified as a formal request for
negotiation and shall propose a date for representatives of the Parties to meet. The
other Parties shall respond in writing within ten (10) business days. The response shall
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succinctly and directly set out that Party's view of the issues ör state that there is no
diságreement. The Parties shall accept the date to meet or shall propose an alternate
meeting date not more than ten (10) business'clays later than the ciate proposecl by the
Party initiating dispute resolution. The representatives of the Parties shall meet in an
effort to resolve.the dispute, If a resolution is reachecl the résolution shall be
memorialized in a memoïandum signed by all Parties which'shall become an
addendum to this Agreement,. Each Party will bear the cost of its own attorneys,
consultants, and other Step One expenses. Negotiation under this provision shall not
exceed 90 days. If a resolution is not reached within 90 days, the Parties shall proceed
to mediation.

(b) Step Two - Mediation. If the dispute has not been resolved by
negotiation within ninety (90) days of the initial letter proposing negotiation, any Party
may äernancl mediation- The mediator shall be chosen by agreement. If the Parties are
unable to agree they shall request a list of five (5) rnediators from an entity that
provides mecliation services. ü the Parties cannot agree to a name on the list, each Party
(commencing with the initiating Party) shall strike a name in tum until only one name
remains. The person whose name remains shall serve as mediator. In the event that the
retnaining person is removed. for cause by one of the Parties or refuses the assignment,
the Parties shall procure another list and proceed as in the first instance Each Party
will bear the cost of its own attorneys, consultants, and other Step Two expenses. The
parties will share the cost of the mediator. A,successful mediation shall result in a
memorandum agreement which shall become an addendum to tl'ris Agreement,
Mediation under this provision shall not exceecl 90 days. If the mediation is not
successful within 90 days, the Parties may proceed to litigation.

(c) Step Three - Litigation. Unless otherwise agreed by the Parties in
writing, Step One ancl Step Two must be exhausted as a condition precedent to filing of
any action in Thurston County Superior Court or the Federal District Court for the
Westem District df Washington in Tacoma. A Palty may initiate an aciion without
exhausting Steps One or Two i,f the statute of limitations is about to expire ancl the
Parties cannot reach a tolling agreement, or if either Party determines the þublic health,
safety, or welfare is threatened.

19. Waiver of Sovereign Immunity. So that the Nisqually Tribe antl Olympia will be
sure that each of them rnay en-force tl-re terms and conditions of this Agreement, each of
the Parties hereby covenants and agrees that each of them may sue or be sued to enforce
or interpret the termq covenants and conditions.of this Agreement or to enforce the
obligations or rights of the Parties uncler this Agreement in accordance with the terms
and conditions set forth in this Section.

(u) Forunt. Any dispute, claim, or action arising out of or relating to
this Agreement, or any breach hereof, shall be brought in the State of Washington,
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Thurston County Superior Court or the Federal Dishict Court for the Western District of
Washington at Tacoma. For such purpose, each of the Parties hereby irrevocably
submits to the jurisdiction of such court, and the Parties agree that there is no
jurisdiction over this Agreement in any Tribal Court or Tribal aclminist¡ative
proceeding

(b) Limited Waiver of Sovereign Immunity. The Nisqually
Tribe hereby specif ically, expressly, and irrevocably waives its sovereign immunity
as to Olympia as to âny dispute arising out of or relating to this Agreement. The
Nisqually Tribe irrevocably waives any claim of sovereign immunity as to actions
at law and in equity and enforcement proceedings brought by Olympia to interpret or
enforce the Agreement. The Nisqually Tribe expressly limits the wdiver of immunity to
the narrow purpose of interpreting or enforcing this Agreement (inclut-ling any
easemenÇ lease, or deed gianted or executed pursuant to the Agreement) or resolving a

dispute relating to the foregoing, and said waiver shall not extend or apply to any other
subject ma tter whatsoever.

(c) The Nisqually Tribe further consents to service of process out of
such aforementioned courts by the mailirrg of copies thereof by cerrifieci or registered
mail, postage Brepaid, to the Nisqually Tribe at the ac-ldress set forth in Section L0
above-

(d) Nothing contained in this Agreement shall be construecl as waiving
sovereign immunity in any suit for payment of damages from lands or funds held in
trust ior the Nisqually Tribe by the United States. Nothing contained in ihis
Agreement shall be construed as waiving sovereign immunity in any suit by any
party other than the City of Olympia.

24, Çovenant Not to Sue. Other than suits brought under Section 19 above, each of
the Parties agree, promise and covenant not to sue, or bring any claims or actions
against, the other Party regarding the validity, priority, or exercise of the Wellfielcl
Water Rights, or alleging impairment of other water rights caused by exercise of the
Wellfield Water Rights, and not to appear in any legal proceeding to challenge the
validity, priority, or exercise of the Wellfield Water Rights,

21. Mutual Su and Defense of A lications. This Agreement provides for the
Parties to prepare and submit applications and supporting documentation for Ecology
water rights decisions. Specifically, Section 3 herein addresses the "Application" for
transfer of water rights to the McAllister Wellfield, and Section 6 herein addresses a

potential application for "New Water Rights" in the event of a shortfall in the cluantity
approved for transfer to the McAllister Wellfield. The Parties hereby agree to support,
defend, and make all reasonable efforts to secure the approval of said applications by
Ecology ancl to defend affirmative Ecology cìecisions from ancl against any appeal. The

PAGE I3 C}F 17



EXHIBIT B

Parties agree to communicate, cooperate, and mutually support one another in such
encleavor. Without limiting the generality of the foregoing, each Party shall bear leacl

responsibility for supporting antl defending the elements of any application that it
prepared, Each Party shall bear its own costs, and that of its consultants and attorneys,
in support and defense of any application.

22. No Waiver. No waiver by any Party of any default in the performance of any
other Party of any agreement contained herein shall be construed as a waiver of any
subsequent default.

23. Time of the Essence. Time is of the essence in this Agreement.

24. Signature Authority. The Parties intend for alì provisions of this Agreement to
be fully effective ancl enforceable. Accordingly:

(a) Each signatory to this Agreement represents and warrants that he or she has
full power and authority to execute and deliver this Agreement on behalf of the person
or entity for whom he or she is signing, and that he or she will defend and hold
harmless the other Parties and signatories from any claim that he or she was not fully
authorized to execute this Agreement on behalf of the person or entity for whom he or
she signed.' Upon proper execution and delivery, this Agreement will have been tluly
entered into by the Parties, will constitute as against each Party a valid, legal, and
binding obligatiorç and will be enforceable against each Party in accordance with the
terms herein.

(b) The Parties intend for the United States, at the appropriate level of authority,
to approve the Agreement and the Nisqually Tribe's entry into the Agreement so as to
fully comply with fecleral law and regulation ("U.S. Approval"). Within 30 clays afier
this Agreernent's Effective Date, the Nisqually Tribe shall initiate a request for U.S.

Approval and shall continue to pursue the approval with due diligence. Olympia is not
required to carry out the water righis conveyance provided for in Section 5(b)(ii) until
and unless the U.S. Approval is obtained. The Nisqually Tribe shall keep Olympia
reasonably informed of the U.S. Approval status, process, and requirements, ancl shail
invite Olympia to participate in relevant meetings and conferences. In the event that
any amendments to this Agreement are required for U.S. Approval, the Parties shall
promptly negotiate such amendments in good faith.

25. Entire and Rela to Other This
Agreement contains the entire agreernent among the Parties with respect to the subject
matter hereof and shall not be modified or amencled in.any way, except in writing,
signecl by the Parties hereto, or their successors in interest. This Agreement shall be
bincling upon each Parties' sr4ccessors and assigns ex€ept as expressly provided herein.
All prior negotiations and clraft written agreements are merged into and superseded by
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this Agreement. The Parties contemplate and intend to enter other agreements
necessary or useful to fulfill the intent of the Parties herein. Other such agreements may
include, and shall not be limited to:

a. Mutual Aid
b. Well field Operations Agreement
c. Access/Security Agreement
d. Data sharing
e. StewarclshipCoalition
f. McAllister/Atrbot Springs access agreement

Any such agreements entered by the Parties shall be separate and independent
contracts that shall not supersede this Agreement in any respect r,vhatsoever, unless the
Parties expressJy provicle for amendment of arry of the terms or conditions herein. The
Parties' lack of agreement on any of the foregoing matters shall have rro effect
whatsbever on this Agreement, or the Parties' respective rights and obligations
hereuncler

26. No Third Partv Beneficiaries. The Parties expressly do not intend to create any
right, obligation or liability, or promise any performance, to any third party. The
Parties have not created, and do not intend to give rise to, any right for any third party
to en{orce this Agreement.

27. Assignment. A Party may not assign, convey, pledge or otherwise transfer this
Agreement or any rights or obligations hereunder without the advance, written consent
of the other Party, *hi.h.or*".*t may be granted or withheld in the latter Party's sole
cliscretion unless otherwise allowed by this Agreement.

28- Severabilit)¡; Survival After TerminatigF. Should any provision(s) of this
Agteement be found to be invalid, illegal or unenforceable by any court of competent
jurisdiction, such provision shall be stricken and the remainr{er of this Agreement shall
nonetheless remain in full force and effect unless the stricken provision is an essential
part of the c<jnsideration supporting this Agreement or if the absence of the stricken
provision would materially alter the intent of the Parties.

29. Counterparts. This Agreement may be executed in counterparts, each of which
shall be deemed to be an original.

28. Exhibits. The following exhibits are attached hereto and incorpoiated in this
Agreement as if fully set forth herein.
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Exhibit A - Nisqually Tribe Resolution (to be attached after enactment)
Exhibit B - City of Olympia Resolution (to be attached after enactment)
Exhibit C - Lease
Exhibit D - Deed
Exhibit E - Easeritent
Exlúbit F - Mitigation Plan (to be atiached after approval)
Exhibit G - Final Decisions Regarding Wellfield Water Rights (to be attached

after approval)

30. TermigAtjon. Either Party rnay terminate this Agreement if the Parties are unable
to submit a final Mitigation Plan to Ecology as required in Paragraph 3(e).

fN WITNESS WHEREOF, the authorized representative of each Party has duly
executed this Agreement as of the date statecl below.

THE CITY LYMPIA THE NISQUALLY TRIBE

Name: Doug Mah
Title: Mavor
Dare: 'S ' l( - o*

N Iyall

Date

as to form

By:Thor A. Hoyte
Title: Tribal Attorney

Approved as to form

By: Tom Morrill
Title: City Attorney
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Acknowledgements

STATE OF WASHINGTON

COUNTY OF THURSTûN )
This instrument was acknowledged Éou, or Azl

me on tr,* fÉ¿uy or il'làl

before me on the
OF,OL

Y PUBLIC in and for the State oÍ

pres tô - aq -oÅ

)
) ss.

2008 by DOUG
Dated:

MAH, as the MAYOR of
4 åoo8

Washington, residing at
My appointment ex
Print Name

STA

COUNTY OF THURSTON
This instrument was acknowledged before

2008, by CYNTHIA IYALL, as the
Dated:

(+

ss.
)

)

)

I
the NISQUALLY TRIBE.

NOTARY PUBLIC in and for the State of
residing at O\yntpiä

Myu rô-àGt-óF
Print ?;+L:r- ¿.t-li3

KiqRl.ANN PITIIAROULIS
NOTARV pUALic. ..

SIAIE OFWASHINGTOT¡

OCTOBER 29
C0litllSSl0tl

EXPIRES

I29ocT
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r'ÞIld åfrtI"Bt ns re e m e nt

RESOLUTION NO. /4 . , 7ÔA

A RESOLUTION OF THE CIW COUNCIL OF THE CIW OF OLYMPIA,
WASHINGTON, AUTHORIZING THE EXECUTION OF A
MEMORANDUM OF AGREEMENT BETWEEN THE CITY OF OLYMP1A
AND THE NISQUALLY INDIAN TRIBE FOR JOINT DEVELOPMENÏ
AND OPERATION OF THE McALUSTER WELLFIEID AND THE
CREATIOII OF A STEWARDSHIP COALIÎION TO BENEFIT WATER '

SOURCES IN THE REGION

WHEREAS, the Cityof Olympia owns real property in Thurston County, Washington, in
an arcn knowh as McAllister Springs and is cunently utilizing fie Springs for a significant
portion of its water supply; and

l,llHEREAS, Olympía is required underthe federal Safe Drinking Water Act to either
install costly ultraviolet Iight disinfeclion treatment at McAllister Springs by Octoþer,
2O12 or develop a replacement water source; and

WHEREAS, time is of the essence for Olympia to develop a replacement water sourco
since it will take an extensive period of time to design, obtain regulatory aþproval, and
construct ari ultraviolet disinfection treatment system; and .

WHEREAS, Olympia is in the proæss of developing a more protedive replacement water
source at tlre McAllisterWellfield; and

WHEREAS, production at tl're McAllisterWellfieH is expected to be suffici€nt to allow fur
the development of Olympia's Abbot Springs water right and albw Olympia b move its
existing water supply facilities from McAlhster Springs to the Mc,AllisterWellfield; and

WHEREAS, the City of Olyrnpia has expressed its desirci, through its Clty Council, to
work cooperatively,with the Nisqually lndian Tribe on the shared issues of water
conselatíon and availabílity; and

WHEREAS, the Nisqually lndian Trlbe, through its TribalCouncil, has also expressed a
similar desire to collaborate with the City of Olympla; and

WHEREAS, to ensure a more protected and sustainable source of water for both the
Clty of Olympia and the Nisqually lndian Tribe, a proposed Memorandum of Agreement
between the Clty of Otympia and the Nisqually lndian Tribe has been presented to the
Olympia City Council for its review at its regularly scheduled meeting on May 13, 2008;
and

1
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fiÉTtdffiIF,Ef Asreement

. WHEREAS, the propgsed Memorandum of Agreement would establish a partnership in
the development and operation of the McAllisterWellfield and the creation of a
stewardship coalition to beneflt the water sources in ttre region; and

UffiEREAS, thb C¡ty Council, at its May 13, 2008 regularly scheduled meeting,
revlewed the proposed Memorandum of Agreement and its attachments; and

WHEREAS, the City Council has determlned that the proposed Memorandum of
Agreement with the Nisqually lndian Tribe will benefrlt the City of Olympia by ensuring
for the Ctty a rnore protected and sustainãble $ource of water; and

WHEREAS, the proposed Memorandum of Agreement is consistent with the City of
,Olympia's goal of working cooperatively with all localjurisdictions to find regional
solutions to the issues of water,conservaticin and availàbility;

NOW, THEREFORE, BE lT RESOLVED that the City Council of the City of Olympia,
Washington does hereby authorize the Mayor to execute, with thê Nisqually lndian
Tribe, the.Memorandum of Agreement presented to the City Council on May 13, 2008
conceming'the development and operatlon of the McAllisterWelllTeld and the cteation
of a stewardship coalltlon to beneftt the water sources in the region.

+h'
day of /t4¡,v 2oo8PASSED BY THE OLYMPIA CITY COUNGIL this

MAYOR

ATTEST:

CLE

APPROVED AS TO FORM:

CIry ATTORNEY

\\rnurphyHocumenb\0&'1 I 4nl 1E4.doc

2



EXHIBIT B
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l'age I

LEASE AGR-EEMENT

This Lease Agreement ("Lcase") is made as of 200 , by and between
the City of Olympia, a non-charter, optional municipal code city of the State of Washington
("Landlord"), and the Nisquatly Indian Tribe, a federally recognizcd Indian tribe ("Tenant")-
Lancllord and Tenant are each sometimes referred to herein as a "Party'' ancl collectivcly as the
"Pârties-"

RECITALS

A. Landlord and Tcnant ale parties to a Memorandum of Agreemcnt datecl

(as it may hereafler be amendecl, the "MOA"), a copy of which is attachcd hereto as Ëxhibit Â.
Among other things, the MOA contemplates this lease by Landlord to Tenant of a 46.9Yo þortion
(estimated to be cubic f'eet per sccond, or 3 million gallons per day) of Permit to Appropriate
Public Waters of the State of Washington, No. 10191 (under ApplicationNo. 13460) from Abbot
Springs, with priority date June 8, 1955, as approved for change ancl transfb¡ to the "McAllistçr
Wcllfield" by the Washington State Dcpartruent of Ecology, more particularly described on Elhibjt
B attaclred hereto anri incorporated herein by this reference (the "Water Right"). Capitalized terms
used but not defined in this Lease have the meanings given in thc MOA.

B, Pursuant to the MOA, Landlord has also granted to Tenant an eâsement for access to and
use of the land on which the source of the Water Right is located- Thrs Lsase is a leasc of only the
Water Right itself, and does not include any land, improvements, or any other real or personal
property.

C. The Washington State Department of Ecology has approved the Application described in
Section 3. of the MOA, which resulted in the transfer both the McAllister Springs Municipal Water
Right and the Abbott Springs Municipal Water Right to the new McAllister Wellfield (the

"Approval").

ACREEMENT

1. V/ATER RICHT: IJSE: Landlord hereby leases to Tenant, and Tenant hereby leases
fiom Landlord, the Water Right; provided, that if Landlord delivers to Tenant the Deed described in
Section S(blfi) of the MOA, the portion of the Water Right conveyed by such Deccl shall no longer
be part of the \ilater Right subject to this Lease. Tenant acknowleclges that Landlord has rnadc no
rcpresentations whatsoever as to the extcnt or valiclity of thc Water Right or the physical availability
of grounclwater. Tenant shall use the Watcr Right in accordance with the Approval and applicable
laws, ordinances, rules, regulations and requirements of governmental authorities.

2. TERM: The term of this Lease ("Term') shall cornmence on the date of mutuai
execution of this Lease ("Commencement Date") and terminate on the date that is ninety-ninc (99)
years after the Comlnencernent Date ("Expiration Date"), unless extended or'earlier temrinated
pursuant to this Lease

YtWI,OLYMPIA\NEQu,\r.r,y\W^ rt,R Rtclr rs lå\stj È.n:
05ir-r,()E
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3. RIGHT TO EXTEND. Tenant is granted the right to extend the Tcrm tbr
consec!ìlive periods of filty (50) years each (each an "Extended Tcrm"). Tenant's exercise of an
extension option shall not be valid if an uncured Le¿rse default by Tenant exists when Tenant
delivers fhe renewal notice or when the Extended Term would otherwise begin. To exercise
Tenant's option to extend the Term, Tenant shall give Landlord written notice of its elecljon to
extend at least twelve (12) months, but not more than fifteen (15) months, prior to expiration of the
initial Term or the Extencled Term then in effect, From ancl after the commencement of an
Extended Term, all of the tenns, covenants, and conditions of this Lease shall continuc in full force
and effect as written.

4. T_ERI{INAT¡ON UPON CONVEYANCE. If l¡ndloril conveys all of the Water
Right to Tenant pursuant tÕ the two Deeds descrjbed in Sixtions Slb)li) and 5(bXii) of the MOA,
this Lease shall automatically terminate upon the delivery of the second of those Deeds.

5. CONSIDERATION: Landlord and Tenant acknowledge that the consideration l'or
Lancllord's lease of the W'atcr Riglrt to Tenant shall be the performance by the Nisqually Indian
Tribe of'the rnitigation measures requircd under Section l0 of the MOA (the "Mitigation
Measures"). Auy surns owed by Tenant to Landlorcl under this Lease shall be de.emecl "Aciditional
Rent" and shall be payable when designated in this Lease or, if not so dcsignatcd then within forty-
five (45) days of demand by Landlord. If Tenant fails to pay any Additional Rent dLrc hereuncler
within thirty (30) days of the due date, a late charge'equal to ten percent (10%) of thc unpaid
âmount shall be assessed and be immediately due and payable. In addition, interest shall accrue at
the rate of twelve percent (12%) per annum on any Additional Rent that is not paid when due.

6. LIENS: Tenant shall keep the Water Right free fiom any liens arising out of any
work performed fbr, materials fumishcd to, or obligations incurred by Tenant and shall indemnif,
dcfènd, and hold Lancllord harmless against the same.

7. SUBLETTING OR ASSICNMENT: Tenant may sublet the wholc or any part of
the Water Right, or assign this Lease in whole or in pan, or pledge or encumber this Lease, to a

govemmental entiry with tlie prior rvritten approval of Landlord, which shall ¡rot be urrreasonably
withheld. Tenant may not sublet the whole or any part of ttre Water Right, or assign this Lease in
whole or in par! or pledge or encumber this Lease, to a nongovemmental entity. No transfer by
Tenant of any rights or obligations under this Lease shall affect the Nisqually Indian Tribe's
conttnuing obligation to perftrrm the Mitigation Measures urrder the MOA, and any transferee of
any rights or obligations hereunder acknowledges that the Nisqually lndian Tribe's failure to
perform such Mitigation Measures shall constitute a default under this Lease. As a condition to any
transfer of any rights or obligations hereunder, Landlord may require the transferee to execute a

written acknowledgment of the foregoing.

8. DEFAIILT AND RE-ENTRY: Time is of the essence of this Lease. Tenant hereby
acknowledges that the Nisqually Indian Tribe's perfonnance of the Mitigation Measures at all times
during the Term (as it may be extendsd) is of critical importance to Landlord. If Tenant shall
violate or breach or fail to keep or perform any covenflnt, agrerment, term or conclition of this
Lease, or if the Nisqually Indian Tribc shall fail to perform the Mitigation Measures under the
MOA (even if the.Nisqually Indian Tribe is no longer the Teuant under this Lease), such fililure

y:\vF.OLY ùlPlA\Naeu,\¡.1r11il.\TR Rtcrrf s LHsr; É-rff
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shall constitute a default by Tenant under this Lease. In the event of a such a def'ault or in the
evcnt of any clispute conceming any mattcr þertaining to this Lease, the follorving procedures
and remedies shall apply:

(a) Step OIe Negofiation. The Parties shall attempt to adjust their clifferences by
infbrmal negotiation as described in'Sectíon l8(a) ("Dispute Resolution") of the MOA.
Section lSfa) of the MOA is hereby incorporated inlo this Lease as if fully set forth
herein.

(b) Step Two - Mediation. lf the dispute has not been resolved by negotiation within
ninefy (90) days of the initial letter proposing negotiation, any Party may demand
mediation, which shall be conducted as described in Section l8(b) ("Dispute Resolution")
of the MOA. Sçclicd8iÐ of the MOA is hereby incorporated info this Lease as if fully
set fofth herein.

(c) Step Three - Litisation and Other Remedies Unless ofhenvise agreed by the
Parties in writing, Step One and Step Two must be exhaustecl as a condition precedent to
filing of any action in Thurston County Superior Court or the Federal District Court for
the Westem District of Vy'ashington in Tacoma or exercising any of the other remedies
described in this Section 8(c). A Party may initiate an action and/or excrcise the remedy
described below at clause (2) without cxhausting Steps One or Two if the statute of
limitations is about to expire ancl the Parties cannoi reach a tolling agreement, or if either
Party detennines the public health, safety, or welfare is threatened. In the event of a

default by Tenant, Landlord may also exercise some or all of the following remedies (in
addition to filing an action, as rlescribed above): (l) terminate this Lease and all rights of
Tenant hereunder, which termination shall take effect 180 days after written notice to
Tenant, and recover f'rom Tenant any damages causcd by Tcnant's breach; or (2) if the
default is a failure by the Nisqually Indian Tribe to perfornr the Mitigation Measures
under the MOA and Landlord receives an order or directive from the Washington State
Department of Ecology, or its successor or a court of competent jurisdiction, that restricts
Landlord's ability to exercise its Wellfield Water Ríghts because of the failure of such
Mitigation Measures, Landlord may require that such restrictions be applied to or
enforced against Tenant's wells through which it draws the Water Right (ie., to limit
Tenant's exercise of its Water Right), such that Landlord may continue to exercise_fully
its Wellf,teld Water Rights withouf limitation or restriction by such ordcr or directive. All
rights, options and remedtes of Lancllord contained in this Lcase shall be construed and held
to be cumulative, and no one of them shall be exclusive of the other, ancl- Landlord shall
have the right to pr¡rsue âny one or all of such remedies or any otlrer remecly or relief which
may be providcd by law or by any other agreement to which Landlord and Tenant are
parties, whether or not stated in this Lease.

9- COVEBNING LAW AND VENUE. This Lease shall be govemed by and
construed in accordance with the laws of the State of Washington, excépt to the extent preempted by
f'ederal law, Venue for any claim, dispute or action arising out of or relating'to thib Lease shall lie in
the Superior Court for the State of Washington at Thurston County or in the United States Distnct
Court for the Westem District of rü/ashington at Tacoma, Each Party agrees that venue will lie in

l
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the forunr in which a claim or action arising from or relating to this Lease is corTrmenced and will
rcmain in that.forum until its ultimate resolution. Each Party further waives its right to seck
removal or remand florn the fiorum in rvhich a claim or action aris¡ng from or relating to this Lease

is commenced. .Tenant hereby abknowledges that the provisions of Section 19 ("Waiver of
Sovereign hnmunity") of the MOA shall apply to this Lease as if ñrlly set forth herein.

10. NO WAIVER OF COVENANTS: Failure ol Landlord to insist upon strict
performance of any of the covenants and agreements of this Lease, or to exercise any option h'erein

confered in any one or nrore instance, shall not be construed to be a waivsr or relinquishment of
any such, or other covenants or agreements, but tlre same shall be and remain in full force and

effect.

I l. BINDINC ON HEIRS. SUCCESSORS AND ASSICNS: The covenants and
agreemenls of this Lease shall be binding upon the heirs, executors, administrators, successors and
assigns ofboth parties hereto, except as hereinabovc provided.

12. INTEGRATION: AMENDMENTS: Landlord and Tenant agree that this Lease
supersedes all pnor and contemporaneous understanclings and agrccments with respect' to the
subject mafter of this Lease (but does not supersede or otherwise affect the MOA or any agreemenl
contemplated by the MOA) and the provisions of this Lease are intended by them as thc fìnal
expre ssion of their agreement. No provision of this Lease may be amendecl except by an agreement
in wnting signed by the parties hereto or ther respective successors in interest, whether or not such

amendment is supported by new consideration

13. NOTICE: Unless otherwise specified, all notices hereunder shall be in writing and
shall be effectively given when delivered personally, on the date of delivery or, if mailed, seven (7)
days after deposit in the United States mail, first-class postage prepaicl, certified or registered. For
purposes ofnotice, the addresses ofthe Pafiies shall be:

To Nisqually Tribe:
Chairnlan
4820 She Nah Num Dr SE
Olympia WA 98513

With a requircd eopv to:
Office of the Tribal Attorney
4820 She Nah Num Dr SE
Olympia WA 98513

To Olyrnpia:
City Manager
900 Plum Street SE/P.O, Box 1967

Olympia rù/A 98507- I 967

With a copy required to:

City Auorney
900 Plum Street SE/P.O. Box 1967
Olympia wA 98507-1967

14. NO THIRD PARTY BENEFICIARIES. The Parties expressly do not intend to
creâte âny right, obligation or liability, or promise any performance, to any third party. The Parties
have not created, and do not intend to give rise to, any right for any third pafy to enforce this Lease.

4
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15. COUNTEJìP-ARTS: This Lease may be executed'in one or more counterparts, each

of which shall be cteemed an original.

IN WTTNESS WHEREOF, this Lease has been executed the day and year first above
set forth.

L¡INDLORD:

CITY OF OLYMPIA, a non-charter, optional
municipal code city of the Statc of Washington

By:
Name:'
Its:

TENANT:

MSQUALLY INDIAN TRIBE, a fcderally
recogni2ed Indian tribe

By
Name:
Its:

Y;\WF,OLyMPI¡\Nrsau,\r,Lv1w^rR Rrcil ß Ltn s[ F:Hr
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Acknowledgements

STATE OF WASHTNCTON )

COIJNTY OF )

I certiS that I know or have satislactory evidence that ls
the person who appeared before me, and said person acknowledged that slhe signed this
instrument, on oath stated that dhe was authorized to execute the instrurnent and acknowledged
it as the of the Ciry of Olympia, to be thç free and voiunfary act of
such party for the uses and purposes mentioned in the instrument,

Dated this _ day of 200

ISignature of Notary]
(seal or stamp)

IPrint Namc of.Notary]

Noiary Public in and for the State of
Washington, residing at
My appointment expires:

STATE OF WASHINGTON )
SS,

COUNTY OF

I certiff that I know or have satisfactory evidence that rs

the person who appeared before me, and said person acknowledgcd that s/he signed this
instrument, on oath stated that s/he was authorized to execute the instrument and acknowledged
it as the of the Nisqually Inclian Tribe, to be the free and voluntary
act of such party for the uses and purposes mentioned in the instrument

Datedthis-cloyof t- 

- 

,200-.

(seal or stamp)
ISignature of Notary]

[Print Name of Not¿ry]

Notary Public in and for the State of
Washington, residing at

SS

6
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BXHIBIT A

MOA
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EXHIBIT B

\ryATER RIGHTS CERTIFICATE

I
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RETURN ADDRESS:

City of Olympia
City Clerk's Office
PO Box 1967

Olyrnpia, V/A 98507

WASHINGTON STATE RECORDER'S Cover Sheet (RCw ós.M)

DOCUMENT TITLE(S) (or transaction.s contained therein):

Quitclaim Deed

REFERENCE NUr\{BriR(S) OF DOCUMENTS ÄSSTGNtrD OR R.ULU¡SED:

E edelitional reîerence #s on page ofdocurnent{s)
GRANTOR(S) (La-rt narne first, then fir.st name and initiats)

)

CITY OF OLYMPIA, a non-charter, optíonal muniiipal code ciry of the State of Waslrington

t Rdrlitional namcs on ÞaÊe of documcnt
GRANTEE(S) (Last name first. then first name and initials)

NISQUALLY INDIAN TRIBE, a federally recognized Indian nibe

E Additional rtâmes on Dage of document
LEGAL DESCRIPTION (abbreviated: i.e., lot. block, plat or section, township, range)

[To be inserted; description of Easement Area]

E] Additional legal is on Exhibit A of docLrmerrr

ASSESSOR'S PROPER TY TÄ,Y PARCEL/ÀCC OTJNT N U M BE R

[To be insertedJ

E AssessorTax # not yet assitned
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QUITCLAIM DEED

GRANTOR, Cify of Olympia, a rron-charter, optional municipal codc city of the State
of Washingtorr, for goocl and valuable consideration, the receipt and sufficiency of which are
hereby acknowleclged, hereby conveys and quitclaims to GRANTEE, Nisqually Indian Tribe,
a federally recognized Indian tribe, the following described water rights (the "Water Rights"),
situate in Thurston County, Vy'ashington;

a portion equal to an instantaneous quantity of _ cubic feet per second anci an
annual quantity of -_ acrefeet under Pennit to Appropriate Public Waters of thc
State of 'ù/ashington, No. I 0l 9l (under Application No. I 3460) from Abbot Springs,
with priority date June 8, 1955, as approved l'or ihange and transfer by the

V/ashington State Department of Ecology, rnore particularly descnbed on Exhibit ¡\
attached hereto,

ì

unon the express condition that thc Nisqually Inclian Tribe or its agents (even if ít has

subsequently conveyed tlie Water Rights to another party) pcrforrn the mitigation measures
required under Sgclion l0 of the Menrorandum of Agreement(the "MOA") attached hereto as

Exhibit C (the "Mitigation Obligations"), and if the Nisqually Indian Tribe fails to perform
the Mitigation Obligations, then ÇRANTOR shall have the riglrt to enter and the power to
terminate GRANTEE's interest in the Water Rights and in case of saíd re-entry or termination
GRANTOR shall be revested with the rüatcr Rights as though this conveyance had never
been nraçle.'No lailure or dclay in exercising the right of entry or the powcr of terminatio¡r
shall bc hclcl or construed to be a waiver of suclr right for such or any other or subsequent
breach. For avoiclance of doubt, this Deecl is intended to convey a fee on a conclifion
subsequent with CRANTOR retaining a right of entry and power of terrnination.

lf the Nisqually Indian Tribe fails to perform thc Mitigation Obligations and
GRANTOR elects to exercise its right of entry and power of tenrination, CRANTOR shall
record a Notice of Enfry. and Termination in the form attached hereto as Exhibit B. Upon the
recorcling of the Notice'of Entry and Temination, fee simple orvnership of the Water Rights
shall revert to CRANTOR.

In addition, ownership of the rrly'ater Rights is sutrjcct to thc condition that, if the
Nisqually Inclian Tribe fails to perform the Mitigation Oblrgations and CRANTOR receives
an ordcr or directive from the Washington State Department of Ecology, or its succsssor or a

court of competent juriscliction, that restricts GRANTOR'S ability to exercise its Wellfield
Water Rights (as clefìned in the MOA) because of thc failurc of srrch Mitigation Obligations,
CRANTOR may require that.such restrictions be applied to or enforced against GRANTEE'S
wells through which it draws the ,Water Rights (i.e., to limit GRANTEE'S exercise of its
Water Rights), such that GRANTOR may continue to exercise fully ¡ts Wellflreld Water
Rights witlrout limitation or restriction by such or<ler or directive.

\\À.rutplry\Docur,rËN'rs$\W.\ïrìRlùC,r,s\^ceu,s',,Or'r\06-l 147\l ll6-5.Doc 
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The covenants and conditions set forth in this Dced shall run with the Water Rights
and shall be binding ôn successors and assigns of GRANTEE. Without lirniting the
l'oregoing, by taking title to the Water Rights any successor owner of the Water Rights
acknowledges that no conveyance of the Water Rights shall aflect the Nisqually lndian
Tribe's continuing obligation to perform the Mitigation Obligations under the MOA, and any
transfc¡ce of thc Water Rights acknowledges that, pursuant to the terms of thís Deed, the
Nisqually Indian Tribe's failure to perfonn such Mitigation Obligations may affect such
transferee's title to or right to use the Water Riglrts.

DATED this day of 20

GRANTOR:

CITY OF OLYMPfA, a non-charter, optional
municipal cocle city of the State of Washington

By
Name:
I ts:

GRANTEE:

NISQUALLY INDIAN TRIBE, a federally
recognized Indian tribe
By:
Name:
Its:

\$luRpHy\Docui\r¡r¡rs$\W¡rsn Rrcur s\AcqursrfloH\06- I 147\ I I 165.t)crc
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STATE OF WASHTNGTON )
SS

COUNTY OF

I certify that I know or have satisfactory evidence that
the person who appeared before me, and said person acknowledged that s/hc signed this
instrument, on oath stated that s/he was authorized to execute the instrument and
acknowlcdged it as the of the City of Olympia, to be the free and
voluntary act of such party for the uses ancl purposes mentioned in the instrument.

Dated this _ day of . 200_

ISignahrre ofNotary]
(seal or stamp)

IPrint Narne of Notary]

Notary Public in and for the State of
Washington, rcsiding at
My appointment expircs:

STATE OF WASHTNGTON )
ss.

COUNTY OF )

ts

ISI cer.tify that I know or have satisfactory cvidcnce that
the person who appeared before me, ând said pcrson acknowlcdged that s/he signed this
instnrment, on oath stated that s/he was authorized to execute the instrument and
acknowledged it as the of the Nisqually Indian Tribe, to be the
free and voluntary act of such party for the uses and purposes mentioned in the instrument.

Dated this _ day of 200

ISignahrre of Notary]
(seal or stamp)

[Print Name of Notary]

Notary Public in and for the State of
Washington, residing at
My appointment expires:

\\À1uRpr¡y\DocUMENTS$\WATER Rrcnrsi,Aceursrrn¡¿\0Gl I 47\l I I ó5.Doc
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EXHIBIT A TO QUITCLAIM DEED

Legal Description of Water Rights
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EXHIBIT B TO QUITCLAIM DEED

Notice of Entry and Termination

After recorcling retum to:
City of Olympia
City Clerk's Oflice
PO Box 1967
Olympia, WA 98507

NOTICE OF ENTRY AND TERMINATION

City of Olympia, a non-charter, optional municipal code city o[the Statc
of Washington;
City of Olympia, a non-charter, optional municipal codc city of the State
of Washington;

LEGAL DESCRIPTION
Exhibit A)

(Adrlitional Legal Description on

ASSESSOR'S PROPERTY TAX PARCELiACCOUNT NUMBER:
REFERENCE NO.:

Cíty of Olympia, a non-chafler, optiortal rnunicipal codc city of thc State of Washington
(*OLYMPIA"), hereby gives notice, with re spect to the real property described on Exhjbit A,
that the Nisqually Indian Tribe, a federally recogruzed Indian tribe (the "NISQUALLY
TRIBE"), has not performed the Mitigation Obligations described in that certain Quitclaim
DeedrecordcdinThurstonCountyunderrecordingnumber-(the
"Ðeed").

ThiS Notice of Entry and Tennination constitutes Olyrnpia's exercise of its right of
ent5y and power of tennination contained in the Deed- As of the date of the recording of this
notice, fee simple ownership of thc real properfy described herein shall reverf to Olympia and
the Nisqually Tribe or the cufl'ent owner of such real propeny shall have no right, title, or
interest in such real property.

DATED this day of I

GRANTOR

\\MURpr ry\DocrjN{F¡rrs$\W^TÈR R16 ¡{Ts\Aceut.rlr toN\o6- I I 47\ I I L 65.Doc
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Name:

CITY OF OLYMPIA, â non-charter, optional
municipal code city of the State of Washington

By

Its

\VvruRplry\rrocuMFNTS$\WATER RtûltTs\AceursrTroN\0G I 147\l I t 65.Doc
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SS.

)

I cerrify that I know or have satisfactory evídence that
the person ûho appeared beforc me, and said person acknowledged that s/he signed this
instrurnent, on oath stated thât s/he wâs authonzcd to execute the instrument and
acknowledged it as the of the City of Olympia, to be the free and
voluntary act of sueh party for the uses and purposes mentioned in the instrument.

Datecl this _ day of zfiû

ISignature of Notary]
(seal or stamp)

[Print Name of Notary]

Notary Public in and f'or thc State of
Washington, residing at

My appointment expires:

1S
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EXHIBIT A TO NOTICE OF REVERSION

Legal Description of Property
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EXI.IIBIT B TO QUITCLAIM DEED

Memorandun of Agreement
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Ïiled for Rccord by and
Afler Recording Return to

City of Olympia
City Clerk's Offìce
PO Box 1967

Olympia, WA 98507

EASEMENT AGREEÙIENT

Crantor: City of Olympia, a rron-charter, optional municipal code c¡ty oîthe
State of Washington

Grantee: Nisqually Indian Tnbe, a federally recognized Indian tribe

Legal Description of Burdened Property:

Tax Parcel Nos.: A portion ofTax Parcel No, 21829230100

Reference No.: None
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EASEMENT AGREEMENT

THIS EASEMENT AGREEMENT (the "Agreement") is macle this day
of-,20-,byandbetweentheCityofolympia,anon-charter,optionalmunicipa[
code city of the State of Washington (the 'Ciqy''), and the Nisqually Indian Tribc, a federally
recognized Indian tribe (the "Nisqually Tribe;" the City and the Nisqually Tribe are each

sometimes ref'ened to herein as a "Party" and collectively as the "Partics"), basecl upon the
following:

RECITALS

A. WHEREAS, the Ciry is the owner of that certain real property sihrate rn
Thurston County, Washington and more particularly described in attached Exhibit A {the
"Burdened Property"); and

B. V/HEREAS, the Cify and the Nisqually Tribe are parties to a Memoranrlum of
Agreement dated'as of (as it may hereafter be arnended, the "MOA"), a

copy of which is attached hereto as Exhibit B; and

C. V/HEREAS, among other things, the MOA contemplates both a lease and one
or more conveyances to the Nisqually Tribe of the Nisqually Tribe's Water Allocation (as
eleÍrned in the MOA); and

D. WHEREAS, in connection with its use of its Water Allocation, the Nisqually
Tribe desires to cûnstruct or cause to be constructed or located on the Burdcned Property
production wells and related water system facilities to convey water to the Nisqually Tribe
reservation (the "Pumping Facility"); and

E. WHEREAS, the City and the Nisqually Tribe want to provide for an easemcnt
for the çonstruction, operation, and maintenance of the Purnping Facility.

AGREEMENT

NOW THEREFORE, in consideration of the recitals, grants and covenants contained
herçin and other good and valuable consideratron, the receipt and sufficiency of which are
hereby acknowledged, the parties agree as follows:

l. Crant. The City grants to the Nisqrrally Tribe a perpetual, exclusive easement
("Easenrent") for the sole purpose of the construction and operation of the Pumping Facility
and access to the Pumping Facility in order to exercise the Nisqually Tribe's Water
Allocation, orr, over, ilr and under that portion of the Burdened Property described in attached
Exhibit C (the "Easement Area"). The Nisqually Tribe accepts the Easement on an as-is
basis, and acknowledges that the City has made no representations whatsoever as to the
condition of the Easelnent Area.

' 2. Use of Easement Area. The Nisqually Tribe, at its sole cost and expense, shall
be responsible for the construction, operation, and maintenance ol the Pumping Facility and
{ìJllôoffitqânrlsdrings\kpitir¡roìllsktoIiPml.ñft\xsWOAF:XHlBl¡'Edq 2
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the Easement Area. Without limiting the foregoing, the Nisqually Tribe shall be solely
rcsponsiblc for cstablishing and paying for any utility services required in conncction with the
Pumping Facility. Thc Nisqually Tnbe shall not permit waste, damage or injury to the
Easement Area, shall comply with all âpplicable laws, statutes, orders, regulatiohs, codes,

rules and permit requirements, and shall be solely responsible for any restoration or
reconstruction of the Pumping Facility if any damage occurs. The olvner of the Burdened
Property may post notices in accordance with applicable laws. The Nisqually.Tribe shalt
secure all appropriate governmental approvals and pemils for any construction on the

Ease¡nent Area, and shall complete all work with due diligence and in a good and

workmanlike rnanner.

3. I-iens. The Nisqually Tribe shall keep the Easement Area and the Burdened
Property free from any liens arising out of any work performe<l for, materials furnislred to, or
obligations incurred by ihe Nisqually Tribe and shall indenmiff, defend, and hold the owner
of the Burdened Property harmless against the same .

4- Indemnification; Release. Each Party ("Indemnitor") shall indemnifu, defencl
and hold the other party harmless from and against any and all liability, darnages, claims,
costs or expcnscs, including attorneys' fces, arising from any negligent or intentional act or
onrission of Indemnitor or its officers, contractors, licensees, agents, servants, enrployces,
guests, invitees or visitors in connection with this Agreement. 'ù/ith respect to all or any
portion of the foregoing obligation that may be held to be within the purview of RCW
4.24.115, such obligation shall apply only to the maximum extent permittecl by RCW
4.24.115. The forcgoing indemnity is specifically and expressly intended to, constitute a

waiver of Indemnitor's immrmity under Washington's Industrial Insurance Act, RCW Title
51, if applicable, to the extent necessary toprovide the otherparty with a full and complete
inclernnity frorn claims made by Indcmnitor and its employees, to the extent provided herein.
Except as otherwise provided in thrs $ection 4, the Nisqually Tribc agrees to usc and occupy
the Easement Area and the Pumping Facility at its own risk and hereby releases the owner of
the Burdenecl Property, its agenfs and ernployees from all claíms for any darnage or injury to
the fullcst extent permitted by law.

5. Irtsurance. The Nisqually Tribe shall at all times, at its sole cost and cxpense,
keep in full force and clI'cct, and shall cause its prime contractor and subcontractors to
maintain in full force and cffcct, a policy of commcrcial general liability insurance insuring
against any and all claims or liability arising out of the construction, use or mainterrance of the
Easement or the Purnping Facility, in an amûunt nÕt less than One Milliorr Dollars
($ 1,000,000) per occurrence and not less than Five Million Dollars ($5,000,000) in the
aggregate, covering bodily'injury to persons, inclucling death, and damage to property, and
including autonrobile liability covsrpge and contractual liabilify endorsement covering the
indemnification covenant herein; and shall insure the hazards of the Easeme¡rt and the insured
party's operations thereon, including the acts of its indepcndent contractors. The Burdcned
Propérty owner may increase the required liability insurance limits each year to reflect
increased amounts of coverage then pievailing in the area for similar projects. In acldition, the
Nrsqually Tribe shall at all times, at its sole cost and expense, keep in full force and eflect
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what is commonly referred to as "Special Cause ôf Loss" or "Special" coverage insurance'on
the Pumping Facility in an amount equal to one hundred percent (100%) of the replacenent
value thcrcof with a coinsura¡rce waiver. All such insurance shall (a) be issucd by an
insurance company rated at least A X by Best's insurance; (b) in the case of liability
insurûnce, name the ov/ner of the Burdened Properry and its empioyees and agents as an
additional insureds; (c) provide that it shalf not be cancelled without at least thirty (30) days'
prior written notice by the insurer to the owner of the Burdened Property; (d) in the case of
liability insurance, include corrtractual liability covoragc, including without limitation, the
indemnification, clefense and hold harmless agreements required by this Agreement; and (e)
state that the insurance is primary over any policies carried by the owner of the Burdened
Property with any policy carried by the owner of the Burdened Property excçss and
noncontributory. Prior to commencing any activity on or about the Easement Area, the
Nisquaf ly Tribe shall provide a certificate of i¡surance (on an ACORD 27 form) evidencing
that the foregoing policies are in full force and effect.

6. Wnivcr of Subrosation. Notwithstanding any other provision of this
Agreement, the Nísqually Tribe hereby releases the owner of the Burdened Properfy, and
rvaives its entire right of recovery for loss or damage to property located within or constituting
â part or all of the Pumping Facility or the Easement Area to the extent that the loss or
damâge rs covcred by (a) the Ni.squally Tribe's insurance, or (b) the insurance the Nisquatly
Tribc is required to carry under this Agreement, whichever is greater. This waiver appties
whether or not the loss is due to the negligent acts or omissions of the owner of the Br.rrdened
Property oÈ the Nisqually Tribe, or their respective offrcers, directors, employees, agents,
contractors, or invitees. The Nisqually Tribe shall have its insurers endorse the applicable
insurance policies to reflect the foregoing waiver of claims.

1. Access. The owner of the Burdened Property shall have the right to enter thc
Easemenf Area and the Purnping Facility at all reasonable times, and upon reasonablc prior
notice to tlrç Nisqually Tribe, for the purpose of inspecting thc Easernent Area and the
Purnping Facility-

8. Mitisation; Default: Termination. The Nisqually Tribe hereby acknowledges
that its perforrnance of the miligation measures required undcr Section l0 of the MOA (the
"Mítigation Measures") at all times during the lerm of this Agreement is of critical
irnpoftance to the Burdcned Properly owner. If the Nisqually Tribe shall violate or brcach or
fail to keep or perform any covenant, agreement, term or condition of this Agrçement, or,if
the Nisqually Tribe shall fail to pcrform the Mitígation Measures uncler the MOA (even if the
Nisqually Tribe has transferred its rights or obligations under tlris Agreement), such failure
shall constitute a default by the Nisqually Tribe under this Agreernent. ln the event of a such
a default or in the event of any dispute concerning any matt€r pertaining tû tlìis Agrcemen!
the f'ollowing procedures and remedies shall apply:

(a) Step One - Neeotiation. Tlre Parties shall attempt to adjust their differences by
informal negotiation as descnbed in Sectioir l8(a) ("Dispute Resolution") of the
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MOA. Section l8(a) of the MOA is hercby incorporated into this Agreement as if
lully set forth herein

(b) Step Two - Mediation. If the dispute has not been resolved by negotiation
within ninety (90) days of the initial letter proposing negotiation, any Party may
demand merliation, which shalì be conducted as described in Section l8(b) ("Dispute
Resolution") of the MOA. Section l8(b) of the MOA is hereby incorporated into this
Agreement as if fully set forth herein.

(c) Step Th¡ee - Litiqation and Other Remedies. Unless otherwise agreed by the
Parties in writing, Step One and Step Two must be exhausted as a condition precedent
to filing of any action in Thurston County Superior Court or the Federal District Court
for the Western District of Washington in Tacorna or exercising any of the other
remedies described in this Section 8lc). A Party may initiate an action and/or exercise
the remedy described below at clause (2) without exhausting Steps One or Two if the

statute of limitations ís about to expire and the Parties cannot reach a tolling
agreement, or if either Parry determines thc public health, safety, or welfäre is
threatened. [n the event of a del'ault by the Nisqually Tnbe, the Burdened Property
owner may also exercise some or all of the following remedies (in addition to filing an
action, as described above): (l) tenninate this Agreemelit and all rights of the
Nisqually Tribe hereunder, which termination shall take effect 180 days after written
notice to the Nisqually Tribe, and recover from the Nisqually Tribe any damages

caused by the Nisqually Tribe's breach; or (2) if thc default is a failure by the
Nisqually Tribe to perform the Mitigation Measures under the MOA and the Burdencd
Property owner receives an order or directive from the Washington State Depârtnrent
of Ecology, or its successor or a court of competent jurisdiction, that restricts the
Burdencd Property owner's ability to exercise its Wellfield Water Rights (as defined
in the MOA) because of the lailure of such Mitigatiori Measures, the Burdened
Property owner may require that such rcstriclir:ns be applied to or enforced against the
Purnping Facility (i.e., to limit the holder of the Water Allocation's exercise of its
Waler Allocation), such that the Ciry may continue to exercise fully its V/ellfield
Water Rights without lirnitation or restriction by such order or directive. Following
any termination of this Agreem€nt, the Burdened Property owner may record a
tnernorandurn of such termination without the lornder of the Nisqually Tribe, or, ât the
request of the Burdened Properfy, owner, the Nisqually Tribe shall execule a

recordable memorandum of such termination within ten (10) days following a written
rcquest from the owner of the Burdened Property. All rights, options and remedies of
thç Burdened Property owner contained in this Agreement shall be construed and held
to be curnulative, and no one of thenr shall be exclusive of the other, and the Burdened
Property owrier shall have the right to pursue any one or all of such remedies or any
otlter remedy or relief which may be provided by law or by any other agreement to
which the Burdened Property owner and the Nisqually Tribe are parties, whether or
not stated in this Agreement.
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9. Governing Lawi Venue. This Agreement shall be governed by and construcd in
äccordance with the laws of the State of Vy'ashington, except to the extent preernpted by
fedcral law. Venue for any claim, dispute or action arisrng out of or relating to thi.s

Agreement shall lie in the Supenor Court fbr the State of Washrrgton at Thurston Counfy or
in ths United States District Court for the Westem District of Washington at Tacoma. Each
Party âgrees that venue will lie in the forum in which a claim or action arising from or relating
to this Agreement is commenced and will rernain in that forum until its ultimate resolution.
Each Party further waives its right to seek removal or remand from the forum in which a

claim or action arising fiom or relating to this Agreement is commenced. The Nisqually
Tribe hereby acknowledges that the provisions of Section 19 ("Waiver of Sovereign
Immunity") of the MOA shall apply to this Agreement as if fully set forth herein.

10. Termination. Upon a termination of this Agreement, the Burdened Property
owncr rnay either require the Nisqually Tribe to clecornmission the Pumping Facility in
accordance with industry standards and to remove any other property of the Nisqually Tribe
located on the Easement Alea, or to leave the Pumping Facility in place. If the Burdened
Property owner requires the Nisqually Tribe to leave the Pumping Facility in place, the
Burdenecl Property owner shall pay the Nisqually Tribe the fair market value of the Pumping
Facility at such time.

I l. Runs With thc Land; Assisnment. This Agreement constitutes â côvenant
ruming with the Burdened Property and shall be binding upon and inure to tlre benefit of the
owner of the Burdened Property and its successors and assigns. The Easement is "in gross"

with respect to the Nisqually Tribe, meaning that the Nisqually Tribe's benefits and burdens
under this Agreement are personal to thc Nisqually Tribe and do not run to thc successors and
assigns of any properly owned by the Nisqually Tribe. The Nisqually Tribe shall not transfer
any rights or obligations under this Agreement {including without limitation the Easement),
except that the Nisqually Tribe may transfer its rìghts and obligations under this Agreernent to
a goveffunental entity with the advance written consent of the Burdaned Property o\¡/ner,
which shall not be unreasonably withheld. No transfer by the Nisqually Tribe of any rights or
obligations under this Agreement shall affect the Nisqually Tribe's continuing obligation to
perform the Mitigation Measures under the MOA, and any transferee of any rights or
obligations hereunder acknowledges that the Nisqually Tribe's failure to perforrn such
Mitigation Measures shall constirute a default under this Agreement. As a conclition to any
transfer olnny rights or obligations hereunder, the Burdened Properly owner may require the
transl'eree to execute a written acknowledgme¡rt of the foregorng..

12. lntegration; Amcndmcnts. The parties hereto agree that this Agreement
supersedes all prior ancl contemporaneous understandings and agreements with respect to the
subject m¿rttcr of this Agreement (but does not supersede or otherwise affect the MOA or any
agrcemerit contemplated by the MOA) and the provisions of this Agreement are intended by
them as the final e.rpression of their agreement. No provision of this Agreement may be
arnended except by an agreement in writing signed by the parties hereto or their respective
successors in interest, whether or not such amsndment is supported by new consideration.
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13. No Waiver, of Covenants. Failurs of the Burdened Property owner to ínsist
upon strict performance of any of the covcnants and agrcements of this Agreement, or to
exercise any option herein conferred in any one or more instance, shall not be constnred to be
a waiver or relinquishment of any such, Õr othcr covcnants or agreernents, but the same shall
be and remain in full force and effect.

14. No Third Ìartv Beneficiaries. The Parties expressly do not intend to create any
right, obligation or liability, or promise any pcrfonnancg to any third party. The Parties have
nol createtl, and do not intend to give rise tq any right for any third party to enfbrcc this
Agreement.

DATED this _ day of_, 20_-

THE CITY:

CITY OF OLYMPIA, a norr-charter, optional
munícipal code city of the State of Washington

By
Name
lts:

THB NISQUALLY TRIBE:

MSQUALLY INDIAN TRIBE, a federally
recognized Indian hibe

By:
Name
Its:
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Acknowle dger-r.renlÊ

STATE OF WASHINGTON )

COUNTY OF

I certify that I know or have satisfactory evidence that
the person who appearecl before me, and said person acknowledgecl that s/he signed this
instmment, on oath stated that s/he was authorized to execute the instrument and
acknowledged it as the of the City of Olympia, to be the fiee and
voluntary act of such party for the uses and purposes mentioned in the instrument.

Dated this _ day of 200

[Signature of Notary]
(seal or stamp)

[Print Name of Notaryl

Notary Public in and for the State of
Washington, residing at
My appointment expires.

STATE OF WASHINGTON )
ss

COUNTY OF

rs

)

I certify that I know or have síìtisfactory evidence that
the person who appeared before me, and said person acknowledged that s/he signed this
instmment, on oath stâted that s/he was authorized to'execute the instrument and
acknowledged it as the of the Nisqually Indian Tribe, to be the
free and voluntary act of sr¡ch party fbr the rlses and purposes mentioned in the instrument.

Dated this _ day of 200

ISignature of Notary]
(seal or stamp)

[Print Name of Notary]

Notary Public in and for the State of
Washington, residing at
My appointment expires:

I

1S
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EXHTAIT A

Legal Description of the Burdened Property
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EXHIBIT B

MOA

[Attached heretol
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BXHIBIT C

Legal Descríption of the Easement
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