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OLES MORRISON

B. Michael Schestopol
E-mail: schestopol@oles.com
Direct Phone: 206-467 -7 468

Adam K. Lasky
E-mail: lasky@oles.com
Direct Phone: 206-467 -7 465

June 27,2012

City of Olympia Public Works Department
Olympia City Hall
601 Fourth Avenue East
Olympia, Washington 98501

Attention: Tim Richardson (trichard@ci.olympia.wa.us)

VIA ELECTRONIC MAIL

Re: Jennings Northwest LLC's Appeal of Non-Responsibility Determination
McAllister Transmission Main - Proj. No. CW37

Dear Mr. Richardson:

This office represents Jennings Northwest, LLC. This letter is submitted in response to
your June 26, 2012 "Determination" that Jennings Northwest, LLC failed to meet the
responsibility criteria for the McAllister Transmission Main, Project #CW37. lt is the position of
Jennings Northwest, LLC that, for the reasons set forth below, that Determination is improper.

"Pursuant to RCW 39.04.350, a municipality may require that a bidder meet what is
called supplemental bidder responsibility criteria for construction projects where specialized
experience,. beyond the experience needed to complete a typical municipal project, is
necessary."' The statute cited reads in pertinent part:

(2) In addition to the bidder responsibility criteria in subsection (1) of this section,
the state or municipality may adopt relevant supplemental criteria for determining
bidder responsibility applicable to a particular project which the bidder must
meet.

oLES
UORRISON
RINKER
BAKER LLP

t City Manager's Recommendation at p. 2, Olympia City Council Meeting Packet Agenda
Item 7A, Sept. 28, 2010, "Although staff makes the initial determination for projects awarded by Council,
the City's practice is that Council makes the final determination regarding bidder responsibility." Available
af http://olympiawa.gov/documents/CouncilPacketsl20100927/0B_HendersonParkBidAwardSTF.pdf.

OLES.con
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City of Olympia Public Works Department
June 27,2012
Page 2

(3) The capital proiects advisorv review board created in RCW 39.10.220 shall
develop suogested ouidelines to assist the state and municioalities in developinq
supplemental bidder responsibilitv criteria. The guidelines must be posted on the
board's web site.2 (Emphasis added)

Notably, RCW 39.04.350(2) does not require rejection of a bidder who fails to meet a//
the supplemental responsibility criteria. Rather, a public agency has "discretion" to accept a bid
from a bidder that substantially meets the supplemental bidder responsibility criteria: "lf the
bidder does not meet each element of the criteria, the public agency may, nevertheless,
exercise its discretion and declare the bidder responsible if the agency is confident that the
bidder is capable of successfully performing the project."o

Per the CPARB, "RCW 39.04.350(2) requires that Supplemental Bidder Responsibility
Criteria be'relevant'to the project."o Supplemental BidderResponsibility Criteria must "not
be written in such a way as fo unduly restrict the pool of availabte qualified bidders.'a
There must be a "clear relationship between the Owner's concerns about obtaining a qualified
contractor and the specific Supplemental Bidder Responsibility Criteria."6 Further, the agency
must "be able to demonstrate, upon request, the rationale of why a particular criterion is
appropriate and what methodology was used in establishing the requirements."T ln other
words, the Owner has the burden of demonstrating that the Supplemental Bidder
Responsibility Criteria is reasonably necessary to meet its minimum needs.

This "relevancy" standard/burden is consistent standard applied in federal bid protests
when assessing whether a minimum bidder experience requirement is relevant and/or unduly
restrictive of competition. See Total Health Resources, B-4032O9, Oct. 4, 2010, 2010 CPD

11226 ("ln preparing a solicitation, a contracting agency is required to specify its needs in a
manner designed to achieve full and open competition, and may include restrictive requirements
only to the extent necessary to satisfy the agency's legitimate needs. ... Where a protester

: RCW 3e.04 350(2),(3).
'Washington Capital Projects Advisory Review Board, Suggesfed Guidelines for Bidder Responsibility at
p. 19 (rev. Feb. 9, 2012), available af http://ga.wa.gov/CPARB/BidderResponsibilityGuidelines.doc
(hereinafter referred to as "CPARB Bidder Responsibility Guidelines"). See a/so Mike Purdy, Revised
Bidder Responsibility Guidelines Adopted (Feb. 26. 2012), available at
http://publiccontracting.blogspot.coml20l2l02lrevised-bidder-responsibility.html ("a public agency may
exercise discretion and determine that a bidder is responsible if they substantially meet the criteria.").
4 See CPARB Bidder Responsibility Guidelines, supra note 3, at p. 14. See a/so id at p. 11

("Supplemental Bidder Responsibility Criteria describe the relevant experience, training, and/or
certification reouirements or qualifications that must be met bv the low bidder.").
5 

See CPARe biOOer Responsibility Guidelines, supra note 3, at p. 11. See a/so id at p. 9 ("ln
establishing Supplemental Bidder Responsibility Criteria, the competing interests of public agencies and
contractors must be balanced. The public agency's interests to ensure that a responsible contractor
builds the project must be weighed against the competing interest to ensure that the procurement
encourages sufficient competition from the contracting community, without unduly restricting the pool of
qualified bidders. Only when these two interests are balanced will the public obtain the work at the best
price."); CPARB Bidder Responsibility Workshop at Slide #36 (March 10,2011), available at
http://wr,vw.ac-lawyers.com/files/fetch/old/CPARB-Full_Bidder_Responsibility_Seminar.pdf (listing as
"lnappropriate" any supplemental criteria that is "Not Relevant; Too Subjective; Non-Specific; Too
Specific; Too Restrictive").
' See CPARB Bidder Responsibility Guidelines, supra note 3, at p. 14.
7 See CPARB Bidder Responsibility Guidelines, supra note 3, atp.14.
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challenges a specification as unduly restrictive, the procuring agency has the responsibility of
establishing that the specification is reasonably necessary to meet its needs."). Accordingly,
federal case law is instructive on the issue here of whether or not Supplemental Bidder Criteria
#5 is permissible under Washington law. I

As noted above, supplemental bidder criteria must not be unduly restrictive. Minimum
bidder experience requirements may only be included in a solicitation to the extent they are
absolutely necessary to ensure the agency's needs are met. Computers Universal, lnc., B-
296501, Aug. 18,2005,2005 CPD fl 161 ("a contracting agency must specify its needs and
solicit offers or quotations in a manner designed to achieve full and open competition; restrictive
provisions or conditions may be included only to the extent necessary to satisfy those needs").
To the extent such requirements are inserted, the owner must be able to justify why that level of
experience is necessary to ensure the agency's needs are met. Total Health Resources, B-
403209, Oct. 10,2010,2010 CPD 11226

Experience Requirement that Gould Be Satisfied bv Performance of Solitarv Proiect 10
Years Aqo is lrrational and Not Relevant to Ensurinq the Needs of the Citv are met on the
McAllister Transmission Main Proiect.

ln the present case, Supplemental Responsibility Criteria #5 of the solicitation requires
the bidder, as a company, to have "successfully completed the installation of at least 4,000
linear feet of large diameter (36-inch diameter or larger) welded joint steel pipe during the ten
(10) year period immediately preceding the bid submittal deadline for this Project."' This
requirement is illogical on its face, and not relevant to ensure the City's needs are met on this
project. For instance, a bidder would satisfy this criteria if it had performed a single 4,000 foot
large diameter pipe job 10 years ago, even if since that time the bidder had not performed anv
other large diameter pipe jobs and all of the bidder's personnel that worked on the previous job
had moved on to other companies. Clearly, under that scenario, the bidder's past experience
would do nothing to ensure the City that it was capable of performing the work on this project.

The requirement simply bears no relationship to ensuring the needs of the City are met on the
McAllister Transmission Main Project. Supplemental Responsibility Criteria #5, as presently
worded, is nof relevant to the project and is therefore improper under RCW 39.04.350(2).

Requirement that Relevant Proiect Experience Include At Least 4.000 linear feet of Pipe is
Not Relevant and is Undulv Restrictive of Competition.

Supplemental Responsibility Criteria #5 requires the bidder to have experience on
projects with a minimum of 4,000 linear feet of large diameter welded joint steel pipe. Setting
the required minimum experience at 4,000 linear feet is unduly restrictive of competition, and
not relevant to ensure the City's needs are met on this the project.

As discussed above, minimum bidder experience requirements may only be included in
a solicitation to the extent they are absolutely necessary to ensure the agency's needs are met.
Total Health Resources, 8-403209, Oct. '1 0, 2010, 2010 CPD 11226, Computers Universal, lnc.,
8-296501, Aug. 18,2005,2005 CPD 1[ 161. The City has presented no rational explanation to
justify the minimum experience requirement of 4,000 linear feet. Not even counting the

I See Golf Landscaping, lnc. v. Century Const.39 Wn. App. 895 (1984)
'Specification $ 1-02-1(1XHXS)(as amended by Addendum No. 1).
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separate experience of its General Superintendent, Jennings Northwest LLC has demonstrated
past experience on a project installing 1,452linear feet of large diameter pipe. ln fact, prior to
bid, Jennings requested that the City modify this criterion from 4,000 to 1,400 linear feet. ln
rejecting this request, the City failed to provide a rational justification (nor any justification at all)
why bidders must have experience installing 4,000 feet of pipe, and how successfully installed
1,40O feet of pipe was insufficient to reasonably ensure the contractor could successfully
perform the subject work. lt is the City's responsibility to provide a rational explanation why
experience installing 4,000 feet of pipe, and not some lesser amount, is absolutely necessary to
satisfy the City's needs. Absent a rational explanation, the minimum requirement of 4,000 feet
is unduly restrictive of competition, and therefore improper under RCW 39.04.350(2).

Experience Requirements are Undulv Restrictive of Competition and Not R'elevant to
Ensurinq Needs of Citv are Met.

In the present procurement, the City has indicated that intends to reject Jennings' bid as

non-responsible due to the fact that Jennings failed to list sufficient organizational experience to

satisfy Supplement Responsibility Criteria #5, as the company itself only had installed 1 ,452 feet
of large diameter pipe in the past 10 years. However, Jennings' General Superintendent, Mark
Heintz, has relevant experience installing over 282,698 feet (53.5 miles) of large diameter pipe

over the course of his career. (See Pipe Installation Experience for Mark Heintz, attached).
There is no legitimate rational basis for why the past experience of Jennings' field

superintendent cannot be used to satisfy the experience requirement of Supplement
Responsibility Criteria #5. Therefore, Supplement Responsibility Criteria #5, as applied by the
City, is unduly restrictive of competition and improper under RCW 39.04.350(2).

As a general rule the experience of a prime contractor's key personnel may be used to

satisfy a requirement that the prime contractor have past experience on similar projects. See

Tutor-Saliba Corp., Perini Corp., Buckley & Co., lnc., and O & G lndus., lnc., A Joint Venture, B-

255756, Mar. 29, 1994,94-1 CPD 1[ 223: Western Roofing Serv., 8-232666.3, Apr. 11, 1989,

89-1 CPD 1T 368; Hawco Mfg. Co., 8'-265795, Oct. 26, 1995, 95-2 CPD 1[ 191; United Coatings,
8-291978.2, July 7, 2003, 2003 CPD 1'146', SDS /nfernational, Comp Gen Dec 8-285822,2000
CPD fl 167; Tucson Mobitephone, lnc., 8-258408.3, 95-1 CPD 267 ("ln determining whether a

contractor satisfies a definitive responsibility criterion for a specified number of years of
experience, an aqency mav consider the experience of the bidder's emplovees, even if the

experience was qained while these emplovees worked for other emplovers"). In fact, "a

contractinq aqencv mav properlv consider the experience of a firm's personnel in evaluatinq its

oroanizational experience even where the solicitation defines the factor in terms of corporate
experience." Cygnus Corp., 8.-275957, April 23, 1997,97-1 CPD 11202.

Even if the City had a legitimate rationale for why the minimum experience requirements
in Supplement Responsibility Criteria #5 are necessary to ensure successful performance of the
contract, the City has not (and cannot) provide a legitimate rationale for why the relevant
experience of a bidder's key personnel for the project (i.e., the field superintendent) cannot
satisfy the City's needs. Here, the past experience that is rationally related to the successful
completion of this project is the bidder's experience supervising and performing similar work.
That experience is directly tied to the experience of the bidder's employees who work on the
project. Thus the bidder's relevant experience is nof distinct from the technical experience and
expertise of the bidder's key employees. In fact, the experience of a bidder's field

superintendent for the project is far and away more relevant than the experience of the bidder's
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organization itself. This is especially the case in the current construction market, where
employees have been regularly forced to change companies. lf the employees who performed a
past project for the bidder are no longer employed by the bidder, the bidder's experience with
that past project is essentially irrelevant.

Accordingly, there is no legitimate rational basis for why the past experience of Jennings'
proposed field superintendent cannot be used to satisfy the experience requirement in
Supplement Responsibility Criteria #5. Should the City apply Supplement Responsibility Criteria
#5 in such a restrictive manner, is unduly restrictive of competition and improper under RCW
39.04.350(2).

Your June 26,2012 Determination also made reference to "issues" concerning claims
against Jennings' bond and/or retainage. We believe the attached letter from Propel Insurance
should allay any concerns or issues.

Very truly yours,

OLES MORRISON RINKER & BAKER I-I-P

Enclosures
cc: Jennings Northwest LLC, w/enclosures

1 1601.0001 - 4849-4654-9520,v. 1
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120'1 Pacific Avenue

Suite 1000

Tacoma WA 98402-4321

253 759 2200

Mr. Tim Richardson, P.E.

Project Manager
Public Works Technical Services
City of Olympia
P.O. Box 1967

Olympia, WA 98507-1967

Re: Project #CW37; McAllister Transmission Main

Subject: Jennings Northwest LLC; Claims Against Retainage and Bonds/Explanation

Dear Mr. Richardson:

Propel lnsurance acts as the bonding agent for Jennings Northwest LLC. As bonding agent we

are aware of any claims asserted against bonds issued on behalf of Jennings Northwest LLC as claims or
potential claims directly impact bonding capacity and premium costs.

f n your letter of June 26,2O!2 you advised Jennings Northwest LLC that their supplemental
criteria raised "potential issues" with respect to claims against bond and retainage. We have reviewed

the Supplemental Bidder Responsibility Criteria form at SC-1 submitted by Mr, Durr on behalf of
Jennings Northwest LLC for the above project. (Copy attached.) Mr. Durr listed three projects as having

experienced claims against the retainage and/or bonds. Mr. Durr is mistaken; Jennings Northwest LLC

received mandatory statutory notices necessary to preserve subcontractors/suppliers rights against the
bonds and retainage for those projects. ln none of those instances were claims asserted against the

bonds issued on behalf of Jennings Northwest LLC.

Sincerely,

Propel Insurance
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SUPPLEMENTAL BIDDER RESFONSIBILITY CRITERIA
McAllister Tra nsrnission Maln

cw37

Jf1g9e forms shall be complgled in th"gjr entirety and submlttod byr the Apparont low
bldder to the owner by 12:00PM (noon) of the second business d-ay foil6riling the bid
subrhittal'daadline. Failure to submit,and meal,the raquirements as stated iri Secflon 1"
02 of the Special Provisions shalf be grounds for rejeciion of the hid.

of circumstances surroundlng each claim and the ultirnate reiotution or the

Claims Asainst Rpdnin p se pn d F o.x ds/Explfl n+tiog
(S ee S ection 1.02 ; I (,f .) Bi.ddgr Rp,sponsibitity Criteria)

The Bidder shall submit a list of public,works projects completed dur:ing the fiye (b) year period
irnmediatel;l preceding the. bld submittal deadiine for this Project and Include for'eiin proJectthe
following information ;

{1 Name of P.roiec!.;tbQa.a* . .Prf,qJ-r.VP, rue< vqrley
owner S,rr1, q,f T4QomH Contact person: l4rqlra! pecrcqralil- ----_
urarms ilteo agatnst relatnage andior payment bondl rr//A .. .

{2 Name of lProjecl,

9,,rye':9,./ of A.nJACr.rst . pontactPerson; Eoq.,*Lt+n.r.r rr/a< 
-Claimq flled against rBtainage andlprr pay-ment bond;,sreell>qip.r"- tr;aF^-r'o,..1-

Explanatio n of ci reum sta n ce s su rro u na-i
alaimi Iur/g r cc w
]-HEt a.',tL€- t6:'8,.t^rF,&4 rv\A+F A|4/y'$R/i lF TtlE , S.flULA,T-|ON,
C.LAIA wAs .bF-oPP€D F{Y S;1-RA^6RER-G.

#3 Narne, of,PrOjeo'L_ll?N4'(zl'J M ,rv.e B-+tZa+ ?F.-p Lxe-€_^/\€xta
9,y1"'
urarms lileo agarnst retainage and/or payment bond: voeruwzs.[._-gs?gK_*. _. -. _..

Expl a n ati-o1l of cirrcU rn sta n ces s 0rro onU i n g each

SC-l of tr6
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OLES MORRISON

B. Michael Schestopol
E-mail: schestopol@oles.com
Direct Phone . 206-467 -7 468

Adam K. Lasky
E-mail: lasky@oles.com
Direct Phone: 206-467 -7 465

July 3,2012

City of Olympia Public Works Department
Olympia City Hall
601 Fourth Avenue East
Olympia, Washington 98501

Attention: Tim Richardson (trichard@ci.olympia.wa.us)

VIA ELECTRONIC MAIL

Re: Jennings Northwest LLC's Appeal of Non-Responsibility Determination
McAllister Transmission Main - Proj. No. GW37

Dear Mr. Richardson:

This is further to our correspondence of June 27 ,2012 concerning Jennings Northwest
LLC's Appeal of the City's June 26, 2012 Delermination of Non-Responsibility for the
performance of the work of Project CW37, McAllister Transmission Main. Attached is a letter
from Mr. Tim Larson, P.E. setting forth additional details of the welded steel pipeline projects
performed under the direction of Mr. Mark Heintz, Jennings Northwest LLC's General
Superintendent. As noted by Mr. Larson, "Mr. Heintz, as the contractor's superintendent,
personallv directed the successful installation for four of the five sections of Tacoma Water

Division's Second Suppty Pipetine Project totatinq over 26 miles of welded steel water pipe."

After discussing the details and particular challenges of the work involved, Mr. Larson concludes
"All of the work was completed in a professional manner, in accordance with specifications, and
in compliance with safety standards."

Mr. Larson retired from Tacoma Water after many years of service as Senior Special
Project Engineer. He is a registered Professional Engineer in the State of Washington and is
presently employed by HDR Engineers. He is not employed by nor does he act in any capacity
as a consultant to Jennings Northwest, LLC.

As noted in our Appeal, the City has the discretion to accept a bid from a bidder that

substantially meets the supplemental bidder responsibility criteria: "lf the bidder does not meet

each element of the criteria, the public agency may, nevertheless, exercise its discretion and

OLBS
MORRISON
RINXSR
BAKBR LLP

OLES.com
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City of Olympia Public Works Department
Attention: Tim Richardson

July 3,2Q12
Page 2

declare the bidder responsible if the agency is confident that the bidder is capable of
successfully performing the project." (Citing Washington Capital Projects Advisory Review
Board Guidelines for Bidder Responsib ility, (2012)) and that it is appropriate to consider the
experience of a prime contractor's key personnel on past projects of a similar nature. (See
decisions cited at page 4 of our June 27,2012 Appeal). Based on the information Jennings
Northwest LLC has provided, we submit that the City should be confident that Jennings can
successfully perform this project, in the words of Mr. Larson, " ... in a professional manner, in
accordance with specifications, and in compliance with safety standards."

Very truly yours,

OLES MORRISON RINKER & BAKER I-I-P

Enclosure
cc: Jennings Northwest

1 1601.0001 - 4832-0146-2032, v. 1

LLC, w/enclosure
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JulV 2,2012

Re: Mr, Mark Heintz Welded Steel Pipe Ixperience

To Whom lt May Concern,

This letter is to attest to the qualifications and experience of Mr, Mark Heintz for the construction and

installation of welded steel pipelines. lt has been Tacoma Water's experience that the personnel

actually performing the pipeline installation work is much more important than the construction

compauy's experience, as the experienced personnel are recruited by companies that desire to bid

welded steel pipeline work. Mr. Heintz, as the contractor's superintendent, personally directed the

successful installation forfour of the five sections of Tacoma Water Division's Second Supply Pipeline

Project totaling over 26 miles of welded steel water pipe ,

The first section, Kent-Covington Section, is 9.1- miles of 60-inch and 72-inch diameter pipe.

Construction included three trenchless railroad crossings, an open-cut stream crossing, an aerial river

crossing, steep slopes and narrow wetland corridors.

The second section, Northeast Tacoma Federal Way Section, consisted of 8.6 miles of 4B-inch to 60-inch

diameter pipe, The construction included pipe installation in city streets, highway crossings, trenchless

railroad crossings, trenchless river crossing and cross country steep slopes and narrow wetland

corridors,

The thlrd section, Middle Reach West Section, is 8.4 miles of 60-inch diameter pipe, Construction

challenges included trenchless crossings of f nterstate 5, two railroads, two major arterials and a river.

The last section, Headworks Section, consisted of 96-inch and 72-inch diameter pipe. ln addition to the
pipe installation the project including installation of a box culvert to improve fish access to a slough and

the rebuilding of the access road to Tacoma's Headworks.

All of the work was completed in a professional manner, in accordance with specificatlons, and in

compliance with safety standards.

Mark is exceptlonally qualified forthe construction and installation of welded steel pipelines.

Sincerely, ,4

Tim A. Larson, P,E.

Senior Special Project Engineer

Tacoma Water (Retired)

-zt3*sTr /c/2
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