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BEFORE THE HEARING EXAMINER  
FOR THE CITY OF OLYMPIA  

 
In the Matter of  ) NO. 10-0140 
Appeal of Administrative Decision )  
 )  
The Views on Fifth Avenue Ltd., )  DECISION ON REMAND  
                          Applicant and Petitioner,    ) FROM JUDICIAL REVIEW OF 
 ) HEARING EXAMINER’S DECISION 
Capitol Center LLC,                                     ) 
                         Intervenor and Petitioner, ) 
  )   
Daniel J. Evans, et al )  
                           Appellant and Petitioner,  )  
 ) 
City of Olympia,     ) 
                                              Respondent, ) 
       ) 
 
 
Hearing and Record 
This matter came before the Hearing Examiner Pro Tem on Monday, October 15, 2012, pursuant 
to a decision from the Thurston County Superior Court titled Order Denying Cross Petitioners’ 
Evans, et. al., Land Use Petition and Remanding the Conditions of Granting the Views on Fifth 
Avenue, Ltd’s Land Use Petition to the Hearing Examiner.  The parties appeared through their 
attorneys of record.  The undersigned Hearing Examiner Pro Tem heard the arguments of 
counsel and has reviewed the full administrative record, including the following:   
 

1. The full administrative record, pages AR 01 through AR 772. 
 

2. The briefings of the parties of record before the Thurston County Superior Court, 
including:  

a. Opening Brief of Petitioner Evans. 
b. Opening Brief of Petitioner Views. 
c. Opening Brief of Intervenor Capitol Center. 
d. Response Brief of Respondent City of Olympia. 
e. Response Brief of Intervenor Capitol Center. 
f. Response Brief of Petitioner Evans. 
g. Reply Brief of Petitioner Views. 
h. Reply Brief of Intervenor Capitol Center. 
i. Reply Brief of Petitioner Evans. 
 

3. The above-referenced Order by Judge Christine Pomeroy, dated February 27, 2012. 
 

4. The briefings of the parties of record that were submitted on October 1, 2012, and argued 
at the October 15, 2012, administrative hearing, to wit: 
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a. Brief on Remand of Appellant Evans. 
b. Brief on Remand of Applicant Views on Fifth. 
c. Joinder in Brief on Remand of Intervenor Capitol Center. 
d. Motion to Strike Brief on Remand of Appellant Evans from Applicant Views. 
e. Joinder in Motion to Strike Brief on Remand of Appellant Evans from Intervenor 

Capitol Center.  
 

Analysis and Decision 
After hearing the arguments of the parties and reviewing the above record, the undersigned 
Hearing Examiner Pro Tem makes the following decision.   
 
Analysis 
Hearing Examiner Thomas Bjorgen, in his July 22, 2011, Decision, imposed the following two 
conditions on the City of Olympia’s approval of the subject Land Use Approval and SEPA 
Determination of Nonsignificance (DNS).  These conditions are the subject of the Thurston 
County Superior Court’s remand order.  To wit:  
 

A.  The hotel or any other commercial use on the project site shall not use any property 
within the jurisdiction of the SMA for parking or for any other purpose.  This includes, 
but is not limited to, those portions of Parcels 91005201000, 91005700000, or 
91005600000 within the shoreline jurisdiction.  These restrictions shall be embodied in 
the recorded covenant running with the land covering future hotel and other commercial 
uses.   
 
B.  Any increase in building height is prohibited by the current height limitations and the 
restrictions on nonconforming uses, discussed above.  Further, the analysis of a number 
of the assignments of error, above, relies on the conclusion that the proposal does not 
affect views, since it does not increase the height, width or bulk of the building.  
Therefore, the height, width or bulk of the Capitol Center Building shall not be increased 
unless specifically authorized by a change to the zoning ordinance and a subsequent land 
use approval which addresses consistency with the Wilder and White and Olmstead 
plans, consistency with the Comprehensive Plan, compliance with the zoning ordinance, 
consistency with policies and laws governing substantive SEPA, compliance with the 
public trust doctrine, and whether the SMA is violated by the adverse effect of such 
increase on views from or to the shoreline.   

 
The Superior Court issued specific instructions for revising the above conditions.   
 
Condition A:  It appears the Court felt the breadth of the Hearing Examiner’s restrictive covenant 
went beyond his legal authority because the restriction did not authorize uses that comply with 
the SMA’s requirements.  Hearing Examiners commonly use the restrictive covenant as a tool to 
assure that conditions are either made known to future property purchasers or that conditions are 
complied with into the future.  The Superior Court provided no explanation for why a restrictive  
covenant, per se, would have gone beyond the legal authority of a Hearing Examiner.  
Additionally, during the hearing there seemed to be a general agreement among counsel of 
record that the Superior Court did not object to the use of a restrictive covenant per se.  
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Therefore, the undersigned interprets the Superior Court’s remand order as instructing the 
Hearing Examiner to strike the requirement for a recorded covenant insofar as it prohibits the 
building owner or occupant from using any property lying within the jurisdictional boundary of 
the SMA outright

 

.  The Court instructed the Hearing Examiner to limit the prohibition to those 
uses that are not in compliance with all applicable SMA requirements.  The Court also granted 
the Hearing Examiner permission, in re-crafting Condition A, to incorporate methods of 
prohibiting piecemeal development within state shorelines in violation of the SMA.    

Condition B:  The Court ordered the Hearing Examiner to modify this condition as follows.  The 
building’s height, width or bulk may not be increased except in compliance with the land use 
rules in effect at the time of the submission of a completed application.  The phrase “completed 
application” was to be worded in a way that makes it clear that “completed application” is a term 
of art implicating vesting as defined in the Olympia Municipal Code.  The Superior Court 
required that the Hearing Examiner modify Condition B to make it clear that the listed elements 
of compliance are applicable to future changes to The Views’ building only to the extent that the 
same are required by the application of law in effect at the time that completed applications for 
future changes are filed.   
 
Piecemeal Development under the SMA 
The undersigned agrees with the Conclusion of Law Nos. 43 through 58 as written by Hearing 
Examiner Bjorgen in his July 22, 2011, Decision.  There are two distinct issues presented under 
the SMA.   
 
First, what portions of the project were, are, or could be in the future, within the physical 
jurisdictional boundaries of the SMA under RCW 90.58.030(d)?     
 
Second, what activities would constitute “development” or “substantial development” and trigger 
the SMA’s permitting requirements under RCW 90.58.030(a) and (e) and RCW 90.58.140, if 
those activities were done on a project site that was, in full or in part, inside the SMA’s 
jurisdictional boundary?   
 
The undersigned agrees that the legal transfer of the parking areas at issue, combined with 
testimony from the Applicant that those areas no longer are part of the proposed hotel project, 
results in there being no portion of the project site that lies within the jurisdictional boundary of 
the SMA.  Therefore, at this time, there are no portions of the project site within the 
jurisdictional boundaries of the SMA.  As discussed below, however, this could change at a 
future date.   
 
Under the SMA, development includes the “exterior alteration of structures” except for normal 
maintenance and repair.  If the Applicant were to alter the building’s exterior in a manner 
construed as beyond normal maintenance and repair, it would trigger the SMA’s permitting 
requirements if any portion of the project site were within the jurisdictional boundary of the 
SMA.   
 
It is not completely clear from the record whether changes to the building have been or will be 
proposed that would trigger the SMA permitting requirement.  The Applicant and the City have 
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stressed, and the Superior Court has accepted, that the development proposal at issue is an 
“interior remodel” only.  It is not clear from the written record, however, that the November 10, 
2010, or the December 1, 2010, permit applications limit work to just the building’s interior.  
The November 10, 2010, Commercial Tenant Improvement Permit does not, by its terms, limit 
project work to the interior.  Instead it shows that “structural retrofit” work will be done.  In 
viewing the physical façade of the building as it exists, it does seem likely the Applicant would 
do exterior work in order to make the building more attractive as a hotel.  As noted by the City of 
Olympia in its Reply Brief to the Superior Court, a sequencing of related permits under the same 
permit file is not uncommon in remodels of commercial buildings.  It was the November 10, 
2010, permit application that triggered the requirement for submitting the December 1, 2010, 
Land Use (site plan) Approval request, which is the next permit in the series of permits required 
under the Olympia Municipal Code.  It is not clear whether external work to the building is 
authorized under the existing permit or whether additional permitting under the City code would 
be needed for any exterior work.     
 
Conclusion 52 of the July 22, 2011, Hearing Examiner’s Decision recognized the following.  
Transferring the parking areas that were, in fact, part of the initial permit application until they 
were transferred away does not eliminate the risk that that applicant or its progeny would pull 
parking areas from the SMA’s jurisdictional boundary back into the project scope at a later date 
and, thus, thwart the SMA’s prohibition against piecemeal development.  The undersigned can 
see how this could occur in the future given the following:  (1) ongoing phases of the hotel 
project would be authorized by the City of Olympia through a series of permits allowing the 
different phases of the project to occur; (2) there is the potential that the building’s exterior 
would be altered in order to attract hotel customers and that those alterations would, themselves, 
trigger the SMA’s substantial development permit requirements if there were areas of the project 
site within the SMA’s jurisdictional boundaries; (3) not respective of parking not being 
mandated by City ordinance, the Applicant or its progeny could incorporate areas within the 
SMA’s jurisdictional boundary into the project to support parking needs; and (4) the hotel’s 
foreseeable parking needs could result in a parking development project that would trigger the 
SMA’s substantial development permit requirements.   
 
Unlawful piecemeal development could occur if parking areas that lie within the SMA’s 
jurisdictional boundary are excluded from the proposal, this exclusion allows development that 
otherwise would require a Shoreline Substantial Development permit to proceed with no SMA 
permit, and then the parking areas from within the SMA’s jurisdictional boundaries are used to 
support the hotel project and, thus, brought back into the project at a later date.  The Superior 
Court recognized the legitimacy of the Hearing Examiner’s goal of preventing unlawful 
piecemeal development under the SMA.  The Court found the methods used by the Hearing 
Examiner to achieve his goals as overly broad because the restriction did not authorize uses that 
comply with all applicable SMA’s requirements.  In re-writing Condition A, the undersigned has 
attempted to balance the need to prohibit unlawful piecemeal development under the SMA with 
the goal of not being overly restrictive and prohibiting otherwise legal activities.     
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Decision  
The Land Use Approval and DNS are upheld subject to the following conditions: 

 
A. The hotel or any other commercial use on the project site shall not use any property 

within the jurisdiction of the SMA for parking or for any other purpose unless those uses 
are in full compliance with all applicable SMA requirements.  These restrictions shall be 
embodied in the recorded covenant running with the land covering future hotel and other 
commercial uses.  If areas within the jurisdictional boundary of the SMA are so used, the 
subject Land Use Approval and DNS shall be re-opened for administrative review and 
reconsideration of the project, including any project work done then to date.  The 
administrative review shall include the provisions of the SMA, in particular the SMA’s 
piecemeal development provisions.   
   

B. Any increase in building height is prohibited by the current height limitations and the 
restrictions on nonconforming uses, discussed in the July 22, 2012, Hearing Examiner 
Decision.  Further, the analysis of a number of the assignments of error relies on the 
conclusion that the proposal does not affect views, since it does not increase the height, 
width or bulk of the building.  Therefore, the height, width or bulk of the Capitol Center 
Building shall not be increased or other changes to the building’s exterior made except as 
authorized by the land use rules in effect at the time of the submission of a “completed 
application,” as defined by the Olympia Municipal Code.  Additionally, to the extent 
required by the application of law in effect at the time of a “completed application,” no 
alterations to the building may be made without a land use approval that addresses 
consistency with any applicable legal provisions such as the Wilder and White and 
Olmstead plans, the Comprehensive Plan, the zoning ordinance, substantive SEPA, the 
public trust doctrine, and the SMA provisions regarding adverse effects on views from or 
to the shoreline.   

 
 
Dated this date of October 31, 2012.   
 
 
 

 
 
 

             ___________________   
 Jacqueline Brown Miller 

      City of Olympia Hearing Examiner Pro Tem 
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